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development of foreign markets is
becoming less practicable as competi-
tion for those markets becomes in-
creasingly keen.

At the present time the highly
industrial:'zed nations of the world
undoubtedly provide the best locations
for the branch plants of American
manufacturers. Purchasing power is

relatively high in these countries, and
the tastes of the consuming population
have been educated to most products.
Furthermore, it is the highly industrial-
ized nations which are most apt to
possess the labor forces, transportation
and banking facilities, and stable gov-
ernments without which successful
manufacture is an impossibility.

SALESMEN'S CONTRACTS'

ONE of the problems connected
with the employment of salesmen

is the decision as to the use or non-use
of formal written contracts. Because
mutual understanding and satisfaction
play such a large part in determining a
salesman's efficiency and willingness
to work, effort should be made to
maintain clear and satisfactory rela-
tions between employer and employee.
One of the common methods used to
prevent misunderstanding and suspi-
cion is the use of formal written
contracts with salesmen to define the
positions and- obligations of both
parties.

As a matter of fact, an oral agreement
used in employing salesmen is legally
enforceable. The formal written doc-
ument is used merely to provide defi-
nite evidence of the nature of the
contract and to secure clarity in a
sometimes unwittingly assumed rela-
tionship which otherwise holds exten-
sive possibilities for confusion.

There are many informal documents
which are not consciously or deliber-

• Adapted from two thesea by John E. Dorsey and
Albert J. Keenan, submitted in the course in Sales
Management in the Harvard Graduate School of
Business Administration.

ately intended to be contracts but
which are essentially such. Among
these are application blanks; letters
of confirmation, particularly when they
contain notations as to terms of em-
ployment, limitation of territories, re-
muneration, duties, et cetera; letters of
a correspondence course, which, when
assembled, constitute a sales manual;
or a sales manual itself. Each of these,
in the absence of a document which
would ordinarily be described as a
written contract, may be introduced as
evidence into the court and operate
as a written contract. In spite of the
fact that these informal documents
have certain advantages, such as adapt-
ability and economy, the desire to
secure a clear, definite, and formal
relationship may militate against their
use and in favor of the use of integrated
formal written contracts.

The formal, explicit, written contract
may be one of two general types:
standardized, that is, one general form
for all salesmen in a firm or for all
firms in an industry, or individualized.
Each type has its advantages. Under
the standardized contract may be men-
tioned economy, ease in handling, sales-
men's confidence, and tested legality.
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Tlie individualized contract has the
advantage of fiexibility, that is, suit-
ability to varying personalities, situa-
tions, trade customs, or territories.
The number of salesmen employed,
the type of their duties, variations in
territory or products or treatment
of salesmen are among the factors
which may determine whether the
definitene8s of the standardized con-
tract, as well as the economy to be
secured through the fact that it is
interchangeable, outweighs the disad-
vantage of its rigidity. It should be
noted that both types may on occasion
be combined by the inclusion of special
clauses in the space left for that
purpose below the standardized form.
In any case, however, there is a definite
formal attempt to define the contrac-
tual relations between the two parties.

Certain factors often tend to make it
expedient or inexpedient to use formal
written contracts of some type with
salesmen. It is the purpose of this
article to enumerate briefly some of
these factors, and in addition to
present some of the more common types
of clauses found in such contracts.

One of the prominent arguments
advanced against the use of formal
written contracts is that it is useless
to attempt to hold a dissatisfied sales-
man by threats of enforcing a contract.
Temporarily, lessened sales may result
from the poor quality of work caused
by such threats, and this decrease in
sales may entail a permanent loss if
poor salesmanship also causes loss of
customer good-will. Furthermore, the
usual legal recourse in case a salesman
insists on leaving the company's em-
ploy, that of suit for damages because
of a breach of contract, is very difficult
to enforce against a financially irrespon-
sible salesman. On the other hand,
in the case of a breach of contract by

the employer, a salesman's suit for
damages can usually be rather easily
enforced against a company which
must of necessity be permanently lo-
cated and financially responsible.
Thus a contract with salesmen is often
said to be a very one-sided affair.

Moreover, it has sometimes hap-
pened that a formal contract has
not fulfilled what is usually its main
purpose, namely, security against
misunderstanding. The court may
interpret a contract literally, and this
interpretation may differ from what the
company has intended, for "The
existence of a contract implies that the
company intends a literal and rigid
interpretation."' There are numerous
cases where such interpretations,
caused essentially by insufficient defini-
tion of contractual relations, have
resulted in large losses. A company in
the Pacific Northwest was forced to pay
a considerable sum to one of its sales-
men because it had promised him ji very
remunerative commission if he brought
in a large government contract. After
a considerable delay, he obtained the
contract and submitted it to the
company. They refused to accept it
then because by this time their
productive capacity was fully taken
care of by orders already booked.
Nevertheless, the court held that the
company was liable and granted the
salesman his commission.* In a similar
case the court also granted the salesman
his commission on all legitimate orders,
even though the company had refused
to book them because of its inability to
secure goods with which to manufacture
them.* In other cases the courts have
decided that drawing-account advances

GolUr V. HenseUr, 161 S. W. 584.
' Redtoine v. Continental Realty Co., Inc., 184 F. 851,

107 C. C. A. 175.
* Wolf Shirt Co. v. Sachs, 168 S. W. (Mo.) 641.
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against anticipated earnings can not be
collected from a salesman unless it is
stipulated in the agreement that these
advances are made in the nature of a
loan and are to be repaid.* Finally, in
the case of the Indiana Fentilating and
Lumber Company v. Hageman,* diffi-
culty arose because the rapid growth
of the company resulted in salesmen's
earnings becoming excessive in propor-
tion to their normal salary. However,
because there was no stipulation cover-
ing a method of change in the contract,
the court held the company to it.

However, in spite of certain dis-
advantages which the use of a written
contract may entail, if such a contract
is clearly understood at the outset and
is presented tactfully to the salesmen
it may prevent misunderstanding, not
only because a written record has
been made in what should be the most
accurate of language but also because
its moral, even if not its legal effect
may be binding upon the salesmen.

The salesman has or should have
positive evidence that the company is
trying to be fair and equitable, to
assure the mutual protection of both
parties, and this assurance should tend
to build up the morale of the sales force
and to make it somewhat less likely
that any of its members will attempt to
take advantage of the company.
Moreover, since unscrupulous salesmen
may not realize the limited extent of
the legal recourse which the company
possesses, the psychological effect of the
contract may be such that not even
they will attempt to dispute with or
try to deceive the company.

Also, if no written agreement exists,
in the absence of certain other kinds
of evidence, trade customs may be

• Sckiuiel V. American Ed. All. 140 N. Y. S. 369;
ScUtsinter v. Burland, 85 N. Y. S. 356.

• loj N. E. 253, 57 Ind. App. 668.

introduced as evidence, or the employer
may have to submit to the rulings of
the Sales Code, the uniform commercial
act which today furnishes the back-
ground for all matters dealing with the
legal phases of selling goods. There-
fore, in cases of departures in individual
practice from ordinary trade customs,
or in cases where it is feared that a
decision influenced by the Sales Code
might tend to be against the employer
and in favor of the employee, written
contracts may be used advantageously,
and the jurisdiction of custom or code
be avoided. Further than this, the use
of written contracts is often advan-
tageous because their very existence
may tend to deter any legal action
whatever.

From the results of 596 question-
naires sent out by the Student Edito-
rial Board of the Harvard Business
Review, 184 firms in 20 industries were
classified into users (31.8%) and non-
users (68.2%)^ of formal written sales-
men contracts. An analysis was also
made of the factors which appeared
to have influenced the use of contracts.

A summary of the firms arranged by
capitalization and number of salesmen
employed is shown in Tables I and II.

TABLE I. CAPiTALtzATtoN OF USERS AHO NON-
OF SALESUEH'S CONTKACTS

Capitalization

Over ^1,000,000
$500,000 to $1,000,000
^300,000 to ^500,000
jioo.ooo to $300,000
$50,000 to $100,000
$25,000 to $50,000
$10,000 to $25,000
Not Determined

%of
Total
Uteri

60.4
12. I
S-2
5 *
3 4
3 4
» 7
8.6

%of
Total
Non-
uien

6 J
8.7
9-S

«3S
iS-9
19.1
'35
•35

%of
Qau
Uiing

8(
39
2»

«s
9
8
S

10

' 58.7% and 41.3%, if confirmation of verbs!
agreements i> included.
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TABLB II. NuiiBEs or SALESUBIT EMPLOTEO BT
UtCM AHD NOH-UtBM OF ComACTt

Number of Stletmen

Over 1,000..
500 to 1,000
2i5O to 499..
too to 149..
so to 99...
as to 49...
o to 24...

%
Total

6-39
4 » S
4 » S

12.78
21.68
19.13

%of
Total
Non-

• 9
1.8
1.8
9.9

13 S
20.7
SI 3

%of

Using

7S
SO
SO
35
46
28
17

Although it must be borne in mind
that we are dealing with a compara-
tively narrow sample, it is obvious
from the tables that as capitalization
and number of salesmen increase, the
tendency to use written contracts in-
creases. Ninety-three per cent of all
salesmen included in the study who
worked under written contracts were
employed by concerns having over
one hundred salesmen.

When the product is of a technical
nature—electrical equipment, for exam-
ple—there appears to be a tendency
to use written contracts. This may be
due partly to the fact that the sales-
man's relations with customers are
more complicated with such a product
than with a simple one and it may also
be due partly to a desire to attempt
to secure a hold on technically trained
men who have been developed by the
company. When valuable patent
rights are involved or when salesmen
are apt to gain knowledge of valuable
production secrets, written contracts
are used with salesmen in order to
insure continuance of secrecy.

As the relations between salesmen
and employer grow more complex, in
companies where the salesmen make
collections, keep accounts, and gain an
intimate knowledge of the company's
customers such as is the case in part of

the retail milk trade, written contracts
are used in order that there may be an
exact definition of relations. Such con-
tracts have a definite legal background.
In the case of The People's Coat, Apron
and Towel Company v. Light* and in cer-
tain other cases* the courts have held
that, if a former employee specialized
on his old customers while soliciting the
trade for the benefit of a competing
firm by which he was hired, he could be
restrained; while, if the reverse were
true and he solicited the trade in
general, he could not be restrained.

Where there is a wish to put a limit
on the salesman's authority, which
because of the nature of the product
must necessarily be extensive, written
contracts are frequently used. Such
instances are to be found in products
which have to be ordered according to
varying specifications. They are also
to be noted in lines or in companies
where the salesmen are allowed to
vary prices. Explicit written contracts
are practically universal in companies
where the salesmen make contracts or
enter into legal relations with customers
which tend to bind the company.

Written contracts are perhaps most
frequently found in export trade.
Here trade customs are scarce,
authority of salesmen extensive, and
relations between company and sales-
men complicated. For each of these
reasons, written contracts are used.

If methods of remuneration are
complicated or if the salesmen sell
lines upon which different rates of
commission are paid, disputes can
usually be avoided only by means of
some permanent record of the con-
ditions of employment. This is the

• IS7 N. Y. S. 15.
• Taft V. Smith, Gray & Co., 134 N. Y. S. loi i ; Drake

V. Auerbach et al., 35 N. W. 367; McC(dl Co. v. Wright,
117N. Y. S. 775-
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case also when the salesman accepts
and sells again "trade-ins" along with
the main product, for it is customary
for different rates of remuneration to
be paid for main products and for trade-
ins. Moreover, it is frequently
necessary to specify allowances on
trade-ins to avoid the cutting of prices.
Under these conditions the tendency
seems to be to define relations and
avoid disputes by means of written
contracts.

Formal written contracts with sales-
men seem to be especially prevalent in
certain types of business. Perhaps it
is because the inclination to use formal
contracts grows stronger as the number
of salesmen grows that written
contracts are almost universally used
by the larger companies which sell by
means of house-to-house canvassing.
Here impersonality of relationship is
carried out to a very full extent, as
must necessarily be the case where such
a large number of salesmen is employed.

In the study made by the Student
Review Board, there appeared to be a
slight tendency toward localization in
the use of written contracts; that is, the
use of contracts was more universal in
the northern and eastern sections of
the country than in the southern and
western. It is quite probable, how-
ever, that localitiy has an effect on the
existence of written contracts only
through the operation of other factors
which are determined by locale. That
is, in the South and the Far West
industrial development has not been
so rapid nor so extensive as in the North
and the East. Companies are apt to
be smaller and hence personal relation-
ship, particularly in the South, is
stressed more.

Those conditions which determine
the use of contracts determine also to a
large extent the clauses to be found in

them. The following is an analysis of
clauses and the frequency with which
they occur in contracts, which were
received by the Review Board in answer
to its questionnaire, 184 workable
answers having been received.

1. Definite salary or com-
mission and territory
arrangement 32 times

2. Agreement to take con-
tracts and to serve:
(a) No time limit 23 times
(b) Time limit 9 times

(1) Immediate dis-
charge s times

(2) Discharge or
quit
(a) Two weeks'

notice 6 times
(*) Thirty days'

notice 14 times
3. Agreement to serve full

time 20 times
4. Definition of duties 11 times
5. Procedure in placing

orders 11 times
6. Information as to equity,

etc., and as to property
of company 8 times

7. Only existing agreement
in force, no oral agree-
ment 8 times

8. Bond requirement 7 times
9. Provision for collections. 6 times

10. Vacation conditions 5 times
11. Settlement periods 5 times
12. Conditions of dismissal.. 4 times
13. Provision for amendment 4 times
14. Automobile provisions—

insurance 4 times
15. Questions as to sale of

second-hand goods 4 times

The most important are clearly those
general clauses dealing with compensa-
tion, territory, termination, duties, and
obligations. The remaining clauses
which do not come under these general
headings are very evidently suitable to
particular conditions rather than gene-
ral situations. This serves to em-
phasize the fact that, while it is un-
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doubtedly wise to include those clauses
which have the sanction of popular cus-
tom, the wisdom of the inclusion of any
particular clause depends on partic-
ular factors which are not the same
throughout the economic structure but
which vary from company to company
and from industry to industry. Hence,
any rules with regard to the inclusion
of clauses must be very general in
nature.

IV

Some of the general rules which
might be laid down covering the use of
formal written contracts are as follows:

1. Among the principal factors which
should be considered in reaching a
decision as to the use of written
contracts are size of company, nature
of product, authority vested in sales-
men, manner of selling, means of

remuneration, and the amount of per-
sonal relationship which exists between
employer and employee.

2. In addition to general clauses
dealing with compensation, territory,
termination, and duties and obligations,
consideration should be given to out-
of-the-ordinary factors in the com-
pany's relationship with its individual
salesmen which may require particular
clauses to deal with them.

3. Due cognizance must be taken of
future as well as present factors which
may affect the relationship between
employer and employee, and clauses
selected must provide not only the
greatest present protection but also
the maximum fiexibility to meet pos-
sible future changes.

4. Finally, a good lawyer should be
consulted in order that business judg-
ment may be set forth in the correct
legal phraseology.






