
LABOR-MANAGEMENT RELATIONS
UNDER THE TAFT-HARTLEY ACT

BY EDWIN E. WITTE

T HE Taft-Hartley Act became
law over the President's veto
on June 23. Exactly what rights

it confers and what obligations it im-
poses upon managements, labor or-
ganizations, and individual workers,
however, will not be definitely known
for some years. Even more uncertain
is the effect which tbe law will have
upon labor-management relations.

An illustration of the present un-
certainty surrounding the new law is
afforded by the public statements which
the two members of Congress whose
names this measure bears made con-
cerning the agreement concluded re-
cently between John L. Lewis's United
Mine Workers and the bituminous
coal operators of the country. Congress-
man Hartley denounced this agreement
as "a clear violation of the labor law"
and warned the operators that they faced
criminal prosecution and heavy penal-
ties if they observed the provisions of
the agreement. Senator Taft thereafter
gave it as his view that the coal agree-
ment was not "in any way a violation of
the law"; and going beyond this, he
cited the agreement as illustrating that
under the new law "employers and em-
ployees should be able to make any con-
tract they want to."

Similarly, the summaries which have
been prepared in large numbers by
lawyers, industrial relations counsel-
lors, journalists, business and labor or-
ganizations, and still others have dif-
fered immensely in their interpretation
of the act. So has the advice which has
heen given labor and management as
to what they should do in relation to
the new legislation.

This uncertainty about the act does
not lessen the necessity of trying to un-
derstand it. Obviously, management,
labor, and the public all have a stake in
the matter, and enlightened action
cannot be postponed while events are
allowed to work themselves out. It is
therefore the purpose of this article to
contribute to an understanding of the
act by as clear and fair an analysis of
the facts as possible. To this end (1) a
survey will first be made of the factors
creating uncertainty; (2) this will be
followed by an examination of the pro-
visions of the act, particularly as they
reflect changes from the previotis labor
law; and (3) finally, the author will at-
tempt, on the basis of his study of labor
problems and his experience as Pub-
lic Member of the National War Labor
Board, to assess the act's effect on labor-
management relations.

Factors Creating Uncertainty
Certainly much that bas been said

and written about the Taft-Hartley Act
since its enactment has been colored by
what the clientele to whom it was ad-
dressed wanted to be told. Still more
it reflects the bias of the person making
the interpretation or giving the ad-
vice. Yet the truth is that at least on
many details no one can be certain what
the new law means until its provisions
have been interpreted by the adminis-
trators and reviewed by the courts.

How long a process this is likely to
be is suggested by the experience with
the National Labor Relations Act (often
called the Wagner Act). The National
Labor Relations Act became law in
July 1935 and took effect on passage.
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The National Labor Relations Board
was appointed very promptly and be-
gan functioning at once. Numerous
orders were issued by it directing em-
ployers to correct unfair labor practices.
But it was not until April 1937 that the
constitutionality and general applica-
tion of the act were determined.

Until these questions were settled by
the Supreme Court, practically all the
orders of the National Labor Relations
Board had been disregarded and con-
tested by the employers against whom
they were directed. With but few ex-
ceptions the lawyers who expressed
opinions about the act had pronounced
it unconstitutional, including all the
66 eminent lawyers of the widely pub-
licized committee appointed by the
Liberty League to report on the con-
stitutionality of the law. Nearly all the
United States district courts and cir-
cuit courts of appeal which passed on
the question had reached a simil.ar con-
clusion. Then the United States Su-
preme Court, on which there was not
yet even one appointee of President
Roosevelt, found the act to be constitu-
tional and gave it the widest possible
application.

Even so, the Court's decisions on this
basic question still left unsettled many
questions about the meaning of particu-
lar provisions of the National Labor
Relations Act. Interpretations of the
law by the Board in the early years
were upset in later decisions of the Su-
preme Court. It is only recently that
the meaning of the National Labor Re-
lations Act on many disputed issues
has become reasonably clear. Board
policies and practices have undergone
frequent changes, even down to the
last year.

As a matter of fact, the period of un-
certainty over the Taft-Hartley Act
may well last longer than that over the

National Labor Relations Act. It is
true that, unlike the National Labor
Relations Act, there would appear to
be no real doubt about the constitution-
ality of the Taft-Hartley Act in its en-
tirety. Specific provisions, however, are
bound to be attacked as unconstitu-
tional; and until the Supreme Court
rules on these contentions, considerable
doubt will exist as to their validity.
The situation is further complicated
by the varying effective dates of the
act, the uncertainty as to meaning,
the possibility of early changes in the
act, and the differing attitudes toward it.

Varying Elective Dates. In contrast
to the National Labor Relations Act,
the Taft-Hartley Act was not written to
take effect at once or all at one time.
Although a large part of the new act
was made effective immediately, many
of the major provisions were not to be-
come effective until 60 days after
enactment, namely, August 22, 1947.
Particularly complicated is the time-
table relating to three types of provi-
sions in existing agreements:

(1) The act provides that from date
of enactment employers, unless acting
pursuant to an existing contract, may
not check off union dues, initiation
fees, and assessments unless so author-
ized individually by their employees
— yet compulsory check-off provisions
in existing agreements remain in effect
until the expiration of these contracts
or July 1, 1948, whichever is earlier.

(2) With regard to employer con-
tributions to union welfare and pension
funds, three differing rules are appli-
cable. The provisions of the Taft-
Hartley Act do not apply at all to funds
established under collective agreements
before January 1, 1946 (except where
the union fund provides for pooled
vacation benefits, in which case the
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complete exemption applies where the
fund was established prior to January i,
1947). They do not apply to plans
established under union agreements
between January 1, 1946, and June 23,
1947, until expiration of the existing
agreements, but not later than July 1,
1948. They do apply to all new con-
tracts entered into subsequent to June
23. 1947-

(3) With regard to union security
provisions there also are three differing
effective dates. The restrictions of the
act do not apply to contracts in effect
on June 23 until their expiration,
whenever that may be. They also do
not apply to contracts concluded be-
tween June 23 and August 22, 1947,
until their expiration, but such con-
tracts may not run for more than one
year. Where no union security provi-
sions were in effect on August 22, 1947,
all restrictions of the act are fully ap-
plicable after that date.

These rather complicated provisions
pertaining to the time when different
sections come into operation lend some
support to the charge that the law is
discriminatory, and they will doubtless
be cited in attacks upon the constitu-
tionality of these parts of the act. Their
most important consequence, however,
is that they postpone for varying periods
the time when the large number of
employers who have operated their
plants under union security agreements
will be confronted with the necessity of
readjusting their relations with their
unions to conform to the new govern-
mental requirements. In a majority of
all plants operated under union agree-
ments, this is likely to have the effect of
postponing until 1948 a crisis in labor-
management relations. In any event,
the new act will affect employers differ-
ently during the first year (and in some

cases for a longer period), depending
upon their labor contract situation.

Uncertainty as to Meaning. More im-
portant as a factor producing uncer-
tainty than the varying effective dates
are the act's broad scope and great com-
plexity, plus at least some ambiguity.

The veteran labor reporter of the
New York Times, Louis Stark, in an
article on "The Labor Act" in the Sur-
vey Graphic for July, calls attention to
the very extensive changes made in this
measure in joint conference. Of 40
main provisions in the Senate bill, no
less than 25 were materially changed in
conference. The public is under the
impression that the bill agreed upon in
conference (which was the measure
passed over the President's veto) fol-
lowed the milder Senate bill rather than
the more drastic House version. With
the exception of the restrictions in the
House bill on industry-wide and as-
sociational bargaining and a few other
major provisions, however, the final
act more closely resembles the House
than the Senate version. As Represen-
tative Hartley put it, in presenting the
conference report to the House, "there
is more in this bill than may meet the
eye."

The Taft-Hartley Act is a much
longer measure than was the National
Labor Relations Act. Although it re-
tains many of the provisions of the old
law, there are few sections in which the
language has not been changed. Doubt-
less the enlarged National Labor Rela-
tions Board and the courts will follow
interpretations under the old law when
they can properly do so, but they neces-
sarily must make modifications to carry
out what appears to be the intent of
the changes.

Much of the new law, moreover, is
not simply in the nature of an amend-



Labor-Management Relations Under Taft-Hartley Act 557

ment of the old National Labor Rela-
tions Act. Many of its provisions are
brand new and not a few of them repre-
sent radical departures from prior law.
In the atmosphere of bitter controversy
which surrounds this act, most of the
important rulings of the Board and of
the inferior federal courts in the early
years of the law are likely to be carried
clear up to the Supreme Court before
they are accepted. So it is probable
that it will be a long time before the
scope and effect of the controversial
provisions are definitely known. The
diverse constructions given many of
these provisions in discussions ,of the
act by "experts" abundantly illustrate
how undetermined is the meaning of
the new law at the present writing.

Possible Changes. In addition there
is the possibility that the new law may
be changed even before all its provi-
sions become fully effective. The final
"title" of the Taft-Hartley Act pro-
vides for a Joint Congressional Com-
mittee on Labor-Management Rela-
tions. This committee his already been
appointed, with Senator Ball as its
Chairman and an initial appropriation
of $150,000. It is to "conduct a thor-
ough study and investigation of the
entire field of labor-management rela-
tions" and is to make its first report not
later than March 15, 1948, and its final
report by January 2, 1949. Among the
specific aspects of labor-management
relations which it is charged with in-
vestigating are "the administration and
operation of the existing federal laws
relating to labor relations," and it is
directed to include in its reports to
Congress "such recommendations as to
necessary legislation . . . as it may
deem advisable."

What can be expected? Senator Ives,
who as a member of the Committee on

Education and Labor and a member
of the conference committee had a
good deal to do with the formulation
of the Taft-Hartley Act and who is also
a member of the new joint study com-
mittee, in defending the bill in the Sen-
ate placed great stress upon the crea-
tion of this committee. He said of the
act after its passage that it "is not an
end product" and that the joint study
committee can be relied upon to make
recommendations, to Congress in its
next session "when flaws show up, as
inevitably they will."

Senators Aiken and Hatch, two other
senators who voted to override the
President's veto, within a few days
thereafter introduced a bill to repeal
the prohibition of political expendi-
tures by labor unions. Senator Taft,
when asked about this bill, is reported
in the press to have said that this pro-
vision of the Taft-Hartley Act did, per-
haps, go too far. In contrast. House
members of the joint study committee
have made statements which suggest
that what they have in mind are further
restrictions upon labor unions.

Although the question of what
amendments, if any. Congress will
adopt is thus very problematical, in
view of the organization of the study
committee and the expressed attitude
of some of the supporters of the Taft-
Hartley Act the possibility of major
changes as early as the next session
cannot be ruled out.

Differing A ttitudes toward Law. The
final, but not the least important, ele-
ment of uncertainty arises from the
different attitudes that may be adopted
toward the new law, both on the part
of individual unions and on the part of
individual managements.

From the Congressional reports and
debates it would appear that nearly
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everyone assumed that passage of a law
was all that was required to put an end
to those practices of unions upon which
Congress frowns. The thought seemed
to be that while unions might complain
bitterly, they would have no alternative
but to comply with the law. The possi-
bility seems not to have been contem-
plated that unions might prefer to
forego the advantages they derive from
the services of the National Labor Re-
lations Board rather than to subject
themselves to the regulations imposed
by the new law. Nor was any thought
given to the possibility that unions and
employers might "contract out" of the
law or any part thereof.

In the bituminous coal agreement,
however, John L. Lewis seems to have
found a way of nullifying the provisions
of the Taft-Hartley Act pertaining to
suits against unions for violations of
contracts, by making agreements ap-
plicable only when workers are "will-
ing and able" to work. The recom-
mendation made by the American
Federation of Labor to its affiliates that
they enter into no more contracts which
include "no-strike" clauses would seem
to accomplish the same purpose. Even
more ominous are reports that some
unions intend to enter into no more
contracts with employers. The Inter-
national Typographical Union for
some time has pursued the policy of
unilaterally adopting rules governing
working conditions, which employers
must observe if they want union print-
ers to work for them. Other unions are
reported to be considering adoption of
the same policy.

A considerable number of unions
have announced that hereafter they will
not go to the National Labor Relations
Board for anything but will rely upon
economic strength to maintain their
position. Among these are the three

largest unions in the CIO — the Auto-
mobile Workers, the Steel Workers,
and the Electrical, Radio, and Machine
Workers. The same position is being
taken by the AFL building trades
unions. Whether this sort of an atti-
tude on the part of labor unions will
continue remains to be seen. It is not
unlikely that different unions will pur-
sue varying policies in this respect.
Some will try to comply with the law
while others will look for devices to
get away from the restrictions imposed
upon them by the law.

Differing possibilities are open also
to managements. Some managements
look upon the law as affording them a
better opportunity for victory in fights
with unions. Others are mainly con-
cerned with how they can preserve the
satisfactory relations they have devel-
oped with their unions. Between these
extremes lie a large number of varia-
tions in policy which managements
may pursue.

The advice to be given individual
employers or unions with regard to
the Taft-Hartley Act clearly should
take into account the position of the
"other fellow" and what he is doing.
If, for instance, an employer is con-
fronted with a union which is "boy-
cotting" the law, different advice is
called for from that given when the
union has met all requirements. Simi-
larly, the attitude the union should
adopt will vary depending upon
whether management works with the
union or seeks to destroy it. Very cer-
tainly, also, the actual effects of the
new legislation will vary with the at-
titudes of the unions and managements.

Provisions of the Law
Many lengthy analyses of the Taft-

Hartley Act have been published since
its enactment. Because these are read-
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ily available and also because many of
the provisions of the new act require
construction by the National Labor Re-
lations Board and the courts before
anyone can be certain of their full scope
and effect, only the major changes from
the prior law will be presented here.

The Taft-Hartley Act consists of five
"titles," preceded by a "Declaration
of Policy." The "Declaration of Pol-
icy" is noteworthy only in that it is one
of two such statements in the new law,
the other occurring in the immediately
following Section 1 of the "Amendment
of the National Labor Relations Act"
(Title I). The policy declaration in
the preamble was the House version,
while the following statement of policy
was taken from the Senate bill. The
two statements differ considerably, the
first emphasizing the need for prescrib-
ing "fair and equitable rules of con-
duct to be observed by labor and man-
agement," and the second stressing the
desirability of collective bargaining.
But both speak of "the paramount pub-
lic interest." Neither of them adds
anything directly to the law, and it is
doubtful whether they will figure to
any extent in the construction given
the substantive provisions of the act.

"Amendment of National Labor Re-
lations Act." Despite use of the mild
word "Amendment" in its heading.
Title I of the Taft-Hartley Act is really
a comprehensive revision of the Na-
tional Labor Relations Act. Although
the general framework remains the
same, important changes are made not
only in details but in fundamentals.

Central in the new law, as in the old,
ii Section 7 of Title I which sets forth
the right of employees to form labor
unions and to bargain collectively with
employers "through representatives of
their own choosing." Added to the

old statement of the rights of employees
is "the right to refrain from any and
all such activities." The two methods
of protecting and implementing these
rights set forth in the original act re-
main basically unaltered: (i) Interfer-
ence with the rights accorded employees
is declared to be an unfair labor prac-
tice, and a special procedure is pro-
vided for the correction of such prac-
tices; (2) a procedure is established
under which authoritative determina-
tions are made of the right of unions
to act as collective bargaining repre-
sentatives of employees in defined bar-
gaining units.

Both these procedures will continue
to be administered by the National La-
bor Relations Board, which, as hereto-
fore, must continue to look to the
courts for enforcement of its orders.
Commission of an unfair labor practice
is not a criminal offense, and neither is
the failure to observe an order of the
National Labor Relations Board. It is
only after the NLRB has gone to a
Circuit Court of Appeals for enforce-
ment of one of its orders and the court
has issued an injunction directing com-
pliance therewith that any penalties are
enforceable. These are. the penalties
for contempt of court which may be
imposed for violation of any injunction
issued by a federal court and not penal-
ties for the commission of an unfair
labor practice.

The changes made, which have been
stressed in discussions of the new law,
are the inclusion of a list of unfair
labor practices of unions, in general
paralleling the list of unfair labor prac-
tices of employers, the restriction of
union security provisions in union
agreements, the requirement of union
registration and annual financial re-
ports, the denial of collective bargain-
ing rights to unions with Communist
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officers, the exclusion from protection
of the act of foremen and other super-
visory employees, and the reorganiza-
tion of the National Labor Relations
Board.

These are important new provisions,
but it is possible that the most signi-
ficant of all changes made in the
"Amendment of National Labor Rela-
tions Act" is the little-noticed omission
of the three words "shall be exclusive"
from the section relating to the powers
of the NLRB in the prevention of un-
fair labor practices. The effect of these
three words in the old law was to make
it impossible for persons injured by
unfair labor practices to get injunctive
orders or collect damages through the
courts without utilizing the procedure
for correction of these practices pro-
vided in the act. The effect of their
omission in the new law may well be
to afford all persons injured through
unfair labor practices the altemative
of proceeding for redress before the
National Labor Relations Board or
seeking an injunction or damages in
the courts.

Why the omission of the three words
"shall be exclusive"? The explanation
may lie in the following facts: Later
provisions of the new law spell out that
employers may sue unions in the courts
for certain types of unfair labor prac-
tices without resort to the Board. But
what is sauce for the goose will gen-
erally be held to be sauce also for the
gander. To afford employers such a
right to by-pass the Board while deny-
ing a sitQilar right to unions and their
members would seem to be discrimina-
tory. As no such discriminatory intent
is set forth in the law, the interpreta-
tion that all persons injured by un-
fair labor practices can now resort to
the courts, instead of filing charges with

the National Labor Relations Board,
seems fairly likely to be adopted.

In this situation may lie part of the
explanation why the unions are being
advised by their lawyers to "boycott"
the Board and why employers may thus
find tjiat they are now in a worse posi-
tion with respect to unfair labor prac-
tices than they were before the passage
of the new act.

Exclusion of Foremen. Of the more
obvious major changes made in the
amendment, the first occurs within the
"Definitions" section. It is through an
addition to the definition of the term
"employee" that foremen and other
types of "supervisor" are denied the
protection of the act. Hereafter a
union cannot be designated as the col-
lective bargaining representative for
any supervisors, and it is made an un-
fair labor practice for a union to force
an employer to recognize or bargain
with it for any employees for whom it
is not the certified bargaining represen
tative. Later in the act, however, it is
provided that "nothing herein shall
prohibit any individual employed as a
supervisor from becoming or remain-
ing a member of a labor organization."
The net effect is this: Management may
discriminate against foremen belonging
to labor organizations and refuse to
bargain collectively about the condi-
tions of their employment; but fore-
men's unions are not outlawed, and
employers may, if they want to, still bar-
gain collectively over the conditions of
employment of foremen.

What will be the actual effect on fore-
men's unions? The effectiveness of the
procedures available under the act as a
protection against strikes which con-
stitute unfair labor practices is most
doubtful. It is my guess (and in dis-
cussing the probable effects of the new
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sions relating to the office of General
Counsel of the Board and a radical
modification in the duties of the Board
Members.

The General Counsel is an appointee
of the President, subject to confirma-
tion by the Senate. He is given direc-
tion of all attorneys (other than trial
examiners and the personal legal as-
sistants of the Members) and of all
employees in the regional offices, who
will continue to be appointed by the
Board but will not be under the Board's
control. In him is vested final author-
ity to determine whether complaints
shall be issued when unfair labor prac-
tices are brought to the attention of the
Board. When complaints are issued, he
has complete direction of the presenta-
tion of the prosecution's case to the
Board and its trial examiners.

The powers of the General Counsel
have been described as those of a "labor
czar." But the feeneral Counsel cannot
initiate proceedings and has no greater
authority to issue complaints than was
heretofore vested in the Board Mem-
bers and by them largely delegated to
the regional directors. Something of
the real situation which may develop
is suggested by the fact that Senator
Ball, Chairman of the new Joint Com-
mittee on Labor-Management Rela-
tions, in his questioning of Mr. Denham
in the confirmation hearing, made it
very clear that he expects the General
Counsel to consult the committee on
matters of policy involving the intent

bersi is not the major change. The of Congress. This suggests that if in
greatest significance lies in the provi- fact there is a "labor czar," the term

law, nothing more than guesses are
possible at this time) that the provisions
of the act relating to foremen will not
alter the prevailing situation in indus-
tries in which foremen have long be-
longed to unions. The act's provisions
will increase the difficulties of inde-
pendent foremen's unions, however,
and lead them to seek affiliations with
strong unions of production workers.
Many of these unions have not admitted
foremen in the past, and little advan-
tage will accrue to them by changing
their policy. On the other hand, if the
production workers' unions have de-
cided to "boycott" the new law any-
way and particularly if they become
involved in all-out fights with manage-
ment, they may now want to take in the
foremen.

In any event, employers are well
advised to treat the foreman in all re-
spects as a part of management. Unless
employers are alert to prevent legiti-
mate grievances of foremen from arising
and unless they develop a sound proce-
dure for redressing such grievances,
they may have further and possibly even
increased trouble with foremen's join-
ing unions.

Changes in the National Labor Rela-
tions Board. The next widely noticed
major change relates to the organiza-
tion and functioning of the National
Labor Relations Board. That the Board
is increased from three to five Mem-

^ Before the adjournment of Congress, the
President appointed as the new members: ex-
Senator Abe Murdock of Utah and J. Copeland
Gray of New York, a former industry member of
the New York Regional War Labor Board and
later of the National Wage Stabilization Board.
At the same time he named Robert N. Denham,
heretofore a trial examiner of the National Labor

Relations Board, as the General Counsel of the
Board. These appointments were recommended
for confirmation, after hearings, by the Senate
Committee on Education and Labor, but they
were not acted upon before adjournment. Al-
though all appointees are now functioning, the
Senate must confirm them if they are to continue
in office.
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might be more appropriately applied to
Senator Ball and his committee than
to Mr. Denham — although the powers
vested in the Joint Committee also are
not unusual.

It is specifically provided in the new
law that the Board shall not have any
employees who review the testimony
taken before trial examiners or their
recommendations and the objections
thereto, or who prepare drafts of Board
opinions, save that each Member may
have one legal assistant to help him
with his work. The Board also is pro-
hibited from having any employees
who make an "economic analysis" of
any problem with which it is faced.

The intent of these provisions is
clearly to make a separation between
the enforcement and judicial functions
of the Board. This is designed to over-
come oft-repeated objections to the
Board based upon the procedures fol-
lowed prior to the Taft-Hartley Act.
These were copied from the procedures
of the Federal Trade Commission and
have been followed fairly generally in
the performance of quasi-judicial
functions hy administrative agencies.
Abuses in these procedures, supposedly,
were corrected in the Administrative
Procedures Act of the last Congress.
The Taft-Hartley Act, however, intro-
duces the unorthodox device of sepa-
rating the control over the prosecuting
function from that over the judicial
function while keeping both within the
same department.

The President's appointment of a
General Counsel from the staff of the
Board would seem to afford the best
chance that this untried method can be
made to operate satisfactorily. Whether
the Board can function without a re-
view division or any economic analyses
wotild seem to depend upon how many
cases the Board will have to decide.

Restrictions upon the Closed Shop
and Other Forms of Union Security.
Next, in the order in which they appear
in the act (still part of Title I, amend-
ing the National Labor Relations Act)
are Section 7, setting forth the basic
rights of employees, and Section 8,
enumerating unfair labor practices of
employers and unions. The list of un-
fair labor practices of employers is the
same as in the old law. The one change
is that the closed-shop proviso in Sec-
tion 8 (3) has been very greatly nar-
rowed. With related provisions, this
represents the most far-reaching change
made by the entire Taft-Hartley Act.

Contrary to a widely held view, the
National Labor Relations Act did not
legalize the closed shop and related
forms of union security. Before that
act was passed in 1935, court decisions
generally had held closed-shop agree-
ments to be valid, without reference to
whether they were desired by a ma-
jority of the employees affected or not
and without reference to whether they
were entered into with a majority or a
minority union. Indeed, the National
Labor Relations Act did not directly
deal with the closed shop at all. The
only reference to the closed shop was
in Section 8 (3), declaring it to be an
unfair labor practice for an employer to
discriminate against workers for union
activities or union membership unless
such discrimination occurred pursuant
to the provisions of a closed-shop agree-
ment with a union representing a
majority of the employees in the bar-
gaining unit. The closed shop of course
implies a certain amount of discrimina-
tion against workers because the man-
agement undertakes to employ no
workers who are not members in good
standing of the single union with whom
the agreement is made.

This proviso of the original National
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Labor Relations Act not only did not
legalize the closed shop but can be said
to have restricted its legality. For it
sanctioned discrimination only when
the agreement was made with a union
which was the collective bargaining rep
resentative of the employees, while at
common law such an agreement could
legally be entered into even though
the union did not represent a majority
of the employees.

In the Taft-Hartley Act this proviso
is further restricted. Discrimination
against workers to encourage or dis-
courage membership in a labor organi-
zation is an unfair labor practice for
an employer except when it occurs
under an agreement which requires
employees to join the certified union
on or after the thirtieth day following
their employment — the so-called union
shop, as distinguished from the more
extreme closed shop, which prevents
workers from being hired unless they
are already members of the union.

Even such a union-shop agreement
does not excuse discrimination unless
a majority of all employees in the bar-
gaining unit (not merely a majority of
those voting) voted for such a provision
in an election conducted by the Na-
tional Labor Relations Board. Further,
employers may discharge workers under
such an agreement when they cease to
be union members only if their loss of
union membership was due to nonpay-
ment of union dues or initiation fees.
Finally, a union-shop agreement does
not excuse discrimination if the em-
ployer "has reasonable ground for be-
lieving" that union membership was
not available to the worker involved
"on the same terms and conditions gen-
erally applicable to other members."

Paralleling these restrictions upon
employers, it is declared an unfair la-
bor practice for unions to induce an

employer to discriminate against any
worker to encourage or discourage
union membership save under the con-
ditions which have been set forth. It
is also an unfair labor practice for a
union which has a union-shop agree-
ment to charge membership fees "in
an amount which the Board finds exces-
sive or discriminatory under all the
circumstances." Elections among em-
ployees to determine whether they wish
a union-shop agreement are to be con-
ducted only on petition of at least 30%
of the employees and only if the union
in question has complied with the re-
quirements of the act relating to union
registrations and reports. Finally, there
is included in the act a provision which,
in effect, says that where states have
passed laws more drastically restricting
union security, these state laws shall
apply not only to local industries but to
those engaged in interstate commerce
as well. By latest count, there are no
less than 20 states with such laws.

These provisions taken together dras-
tically limit the effectiveness of union-
security provisions in labor-manage-
ment agreements. Closed-shop con-
tracts are not directly prohibited, but
such agreements cannot be pleaded
as a justification for discrimination;
neither can union-shop contracts, ex-
cept under the conditions which have
been set forth. These make it possible
for unions, at the most, to get "dues
maintenance" rather than the closed
shop or union shop as previously.
Other forms of union-security contracts
— union maintenance of membership
and the preferential shop — are not
mentioned in the act and were little dis-
cussed in the Congressional considera-
tion of the measure. Such contracts
probably justify discrimination by em-
ployers under the same conditions as
union-shop agreements, but it is also
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arguable that they have no standing
whatsoever.

How far-reaching these restrictions
are upon union security is indicated by
the fact that in 1946, out of a total of
14,800,000 workers reported by the
United States Bureau of Labor Statis-
tics to be employed under conditions
determined by written collective bar-
gaining agreements, 10,000,000 worked
under contracts providing some form
of union security — 4,800,000 of them
under closed-shop contracts. As has
been noted, the restrictions upon union-
security provisions take effect at vary-
ing dates depending upon contract ex-
pirations. Within a year, however, they
will be fully effective in most cases and
would seem to require, by that time,
radical changes in labor-management
relations in very many plants.

It is to be noted, on the other hand,
that no form of union security is spe-
cifically outlawed. On this basis it may
not be unlawful to enter into even a
closed-shop contract so long as no one
is discharged or otherwise discriminated
against under its provisions. In any
event, further discrimination is only an
unfair labor practice, not a criminal of-
fense nor the basis for an action in
damages, at least as far as this act goes.
All of which comes down to a possi-
bility that methods may be found to
continue even closed-shop arrange-
ments when employer and union wish
to do so, although this must be put
down as doubtful at the present writ-
ing.

Unfair Labor Practices of Unions.
Besides the restrictions upon unions in
connection with union-security provi-
sions, the "Amendment of National
Labor Relations Act" enumerates many
other lines of conduct as unfair labor
practices of unions. In the old law

there were only unfair labor practices
of employers. In the amended act the
list of unfair labor practices of unions
is the longer.

Some of these parallel the unfair la-
bor practices of employers. As with
employers, for example, it is an unfair
labor practice for unions to "restrain or
coerce" employees in the exercise of
their basic right of self-determination
with respect to union organization and
collective bargaining. The correspond-
ing unfair labor practice of employers
also includes: "to interfere" with em-
ployees in the exercise of their right of
self-organization. Omission of "to in-
terfere" in the case of unions appears
to have been designed to enable unions
actively to seek to increase their mem-
berships.

It is also an unfair labor practice for
a union which is the bargaining rep-
resentative of the employees in a given
unit to refuse to bargain with the em-
ployer, just as it is for the employer to
refuse to bargain with the union. The
meaning of these requirements for col
lective bargaining is set forth in some
detail. For instance, conferences must
be conducted in good faith with the
purpose of arriving at a written agree-
ment covering terms and conditions of
employment, but it is specifically spelled
out that there is no compulsion on
either side actually to agree to the pro-
posals of the other or to make any con-
cessions. Where an agreement has been
in effect, it may be modified or ter-
minated only on 60 days' written no-
tice. If thereafter no agreement is
promptly arrived at, it is the duty of
both parties to notify the Federal Medi-
ation and Conciliation Service and the
appropriate state mediation agency of
the existence of the dispute. Pending
negotiations, the contract remains in
effect for 60 days after notice of a desire
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for change has been given. Workers
striking during this period lose their
status as employees but regain it when
rehired.

There are also a considerable num-
ber of unfair labor practices of unions
for which there is no parallel in unfair
labor practices of employers. These are
mainly lines of conduct which are pro-
hibited in later sections of the act by
criminal penalties or which afford em-
ployers the right to sue unions for
damages. Of these the most important
are strikes and boycotts to compel an
employer to cease using, celling, or
transporting "unfair" products or to
cease doing business with any other per-
son; strikes to compel an employer other
than the one by whom the strikers were
employed to recognize a union when
another union is the certified bargain-
ing agent; strikes in jurisdictional dis
putes; and efforts to compel employers
to make payments, "in the nature of an
exaction, for services which are not per-
formed or to be performed." Action-
able only as unfair labor practices (that
is, carrying no criminal penalties or
rights to sue for damages) are strikes to
force an employer to recognize a union
which has not been certified as the col-
lective bargaining representative of the
employees.

How effective the procedures for
dealing with unfair labor practices will
prove as restraints upon the proscribed
conduct of unions is debatable. Al-
tliough unfair labor practices of unions
are something new in federal law, they
do have a precedent in the laws of six
states—in four of them since 1939 —
and the state experience may afford
some clue to what can be expected. In

none of these six states except Wiscon-
sin, at least up to the summer of 1946,
had there been even one proceeding
against a labor union for unfair labor
practices.^ In Wisconsin, moreover, al-
though there have been quite a few
such proceedings, the number against
unions has been far less than the num-
ber against employers — and that under
a law passed with the specific purpose of
curbing union abuses.

That the framers of the Taft-Hartley
Act themselves may have entertained
doubts about the effectiveness, of un-
fair labor practices proceedings against
unions is suggested, not only by the fact
that later in the act many of the pro-
scribed practices are made subject to
damage suits by private parties, but also
by a change made in the section of the
original National Labor Relations Act
relating to the prevention of unfair la-
bor practices. ^ The new provision al-
lows regional attorneys, upon being
satisfied after a preliminary investiga-
tion that unions have committed an un-
fair labor practice through a forbidden
strike (other than a jurisdictional
strike), to get a temporary restraining
order against such a strike, pending pro-
ceedings on the unfair labor practices
charge before the Board.

Further Restrictions upon Unions.
By no means are all the restrictions
upon unions in the Taft-Hartley Act to
be found in the list of unfair labor prac-
tices. Many occur in later titles of the
act, and several of the most important
are in Section 9 of the "Amendment of
National Labor Relations Act" relat-
ing to "Representatives and Elections."
The latter provisions bar from right of

"The statements made regarding state labor gan State College, under the author's supervision,
relations acts are based upon an exhaustive study which will soon be published by the University
made by Charles J. Killingsworth, now of Michi- of Chicago Press.
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certification as bargaining representa-
tives or from a place on the ballot in any
election conducted by the Board, and
also from the privilege of securing in-
vestigation of any complaints which
they may make about unfair labor prac-
tices of employers, the unions which
have not filed with the Secretary of La-
bor their constitution and by-laws, as
well as required reports. (This also ap-
plies when the international unions
with which the locals in question are
affiliated have failed to file reports.)

The first of the required reports is a
disclosure of all financial transactions,
assets, and liabilities of the union, the
compensation paid to each principal
officer and also to all other officers and
employees who received more than
$5,000 in the preceding year, and com-
plete information about the union's re-
lations with its members, the election
of officers and stewards, the procedure
for authorizing bargaining demands
and strikes, and many other matters.
The second requirement is that unions
must file annually an affidavit from
each officer that he is not a Commu-
nist. A further requirement in Section
9 is that the union must furnish to all
its members a copy of its annual finan-
cial report to the Secretary of Labor.
There are no criminal penalties, how-
ever, for the unions which do not ob-
serve these requirements, although they
are denied all rights before the National
Labor Relations Board. This applies
also to their members.

Far less important are the "Restric-
tions on Payments to Employee Repre-
sentatives," which occur in Title HI.
In some analyses of the new law, these
provisions are described as putting an
end to feather bedding and being likely
to check seriously the further growth
of union health and welfare funds.
Such a result seems to me improbable.

This section, indeed, is one of the few
in the entire act which imposes crimi-
nal penalties for violations. But it is
only payments for services that are not
performed which are prohibited, and
these constitute only a small part of the
problem of feather bedding —which,
to say the least, is very difficult to deal
with by law.

With regard to employer contribu-
tions to union health and welfare funds,
the only requirement necessitating sub-
stantial material changes is that employ-
ers must have equal representation on
the governing boards of the funds and
that there must be provision for deci-
sion by some neutral person in the
event of a deadlock. As previously
noted, funds in existence prior to Janu-
ary 1, 1946, do not have to meet this
requirement, and other existing funds
do not have to do so until July 1, 1948.
That there is likely to be little difficulty
in complying with this requirement has
been indicated by the new coal agree-
ment, which puts an employer on the
governing board of the health and wel-
fare fund but makes John L. Lewis its
chairman.

A final restriction, widely discussed
and already defied by unions, is the
prohibition against either contribu-
tions or expenditures by unions for po-
litical purposes in connection with
Congressional and Presidential elec-
tions and primaries. The same prohibi-
tion applies to corporations but not to
unincorporated businesses and em-
ployer organizations. Under the Hatch
Act, political contributions by unions
have been unlawful, but not direct ex-
penditures. As interpreted by Senator
Taft during the debate in the Senate,
the new law goes so far as to prohibit
union journals supported by the dues
of members from publishing the roll-
call voting records of Congressmen or



Labor-Management Relations Under Taft-Hartley Act 567

endorsing candidates. Naturally the
unions have raised the cry that this is
discriminatory and unconstitutional
and have received a good deal of pub-
lic support for this position.

Procedural and Other Changes.
Many other changes occur in Title I, of
which only a few can be noted. In Sec-
tion 9 it is provided that proceedings
for elections to determine bargaining
representatives may be initiated, as
heretofore, by unions, individual work-
ers, or employers, but the right of em-
ployers to petition for elections is con-
siderably broadened. Where previously
the employer could petition for an elec-
tion only when he was confronted with
demands for bargaining rights by two
competing unions, he now has a right to
seek an election among his employees
whenever a union makes a demand
upon him for recognition. New elec-
tions apparently can be requested every
year. Because the Board is also charged
with the duty of conducting elections
to determine whether employees desire
a union shop, and new elections on this
issue also may be asked for annually,
the number of elections which the
Board may have to conduct is poten-
tially very great. But if unions gener-
ally adopt the attitude of "boycotting"
the Board — which means that they do
not intend to comply with the report-
ing and related requirements — the
Board hereafter actually may have but
few representation cases.

Other important changes in this sec-
tion pertain to the bargaining units
which the Board may establish. Here-
tofore, the Board has had practically un-
limited authority to define bargaining
units as it deemed appropriate. Under
the new law, any group of craftsmen
desiring separate representation must
be accorded such separate representa-

tion unless the members vote differently
in an election confined to that unit.
This craft-union provision conceivably
may prove very troublesome to employ-
ers who have dealt with industrial
unions for all of their employees. A
similar provision in the New York
Labor Relations Act, however, has re-
sulted in but few crafts' being set off as
separate bargaining units.

Another provision is that plant
guards may not under any circum-
stances be included in the same unit
with the production workers and, if
organized separately, may not have af-
filiations with any international union
of which the production workers are
members. Since most unions now have
plant guards in their membership, it
will become necessary for them to give
up these members if they wish to claim
any rights for themselves or their mem-
bers under the amended National La-
bor Relations Act.

Many changes also are made in Sec-
tion 10, dealing with the "Prevention of
Unfair Labor Practices." While none
of these merit being termed major
changes, collectively they may have
considerable importance. Charges of
unfair labor practices may be taken up
by the Board only if filed within six
months, and a copy must be served
upon the person against whom the
charges are made. Hearings before ex-
aminers must be conducted "so far as
practicable" in accordance with the
rules of evidence applying to federal
district courts. Decisions of the Board
are to be based upon "the preponder-
ance of the testimony."

In corrective orders, back pay is not
to be awarded to employees "suspended
or discharged for cause." When an em-
ployee loses his job by reason of an un-
fair labor practice of a union, the award
of back pay may run against the union.
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On court review, findings of fact by
the Board are to be deemed conclusive,
not "if supported by evidence," but
only "if supported by substantial evi-
dence on the record as a whole."

With respect to enforcement, how-
ever, the Board's powers are broad-
ened, through permitting it to get
temporary restraining orders from the
federal district courts against the con-
tinuance of unfair labor practices as
soon as it has issued a complaint in
the case and prior to any hearing.

A new duty is imposed upon the
Board in connection with jurisdic-
tional disputes. Whenever a tmion is
charged in unfair labor practices pro-
ceedings with having attempted to
force an employer to assign disputed
work to members of a particular union,
the Board is to decide the dispute, uit-
less the parties do so within ten days.
But.it is only in connection with un-
fair labor practices charges that the
Board has any authority to decide
jurisdictional disputes.

Note also should be taken, perhaps,
of the fact that the amended act in-
cludes a declaration that the expression
of views, arguments, and opinions shall
not constitute evidence of an unfair
labor practice "if such expression con-
tains no threat of reprisal or force or
promise of benefit." Whether this
broadens the employer's freedom of
speech remains to be determined, since
recent decisions of the old Board fully
recognized this right.

Suits for Damages against Unions.
In actual operation, the most important
restrictions upon unions in the Taft-
Hartley Act may well turn out to be
not those in Title I, amending the Na-
tional Labor Relations Act, but those
appearing in later titles of the act.

Among these are provisions relating

to suits by and against labor unions.
Labor unions, whether incorporated
or not, may sue or be sued in the fed-
eral courts. Money judgments rendered
in such suits, however, are to apply
only against union funds, not also
against those of theii" members.

Unions are declared to be respon-
sible for the acts of their agents. Who
is to be deemed an agent is not set
forth. In deciding this issue, however,
it is expressly provided that "the ques-
tion whether the specific acts per-
formed were actually authorized or
subsequently ratified shall not be con-
trolling." Precisely where this leaves
the unions with reference to unauthor-
ized strikes, only the courts can de-
termine. It may be that what was in-
tended was to apply to labor unions a
different rule from the general law of
agency, but as to whether this is what
has been done the author would not
hazard a guess.

Suits for damages against unions are
authorized for many different purposes.
Most publicized is the right to bring
suit in the federal courts for viola-
tions of union agreements. Suits for
damages for breach of contract could
heretofore be brought in the federal
courts only if there was diversity of
citizenship between the parties and the
amount involved was more than $5,000
— although suits which did not meet
these conditions could be maintained
in the state courts in more than three-
fourths of the states, and there have
been quite a few successful suits against
unions for breach of contract. The ef-
fect of the provision in the new law is
of course to allow unions to be sued in
the federal courts in all such cases.
This will afford a method of suing
unions in the few states in which such
suits have not been allowed in the
state courts and elsewhere will afford
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the plaintiffs a choice between the fed-
eral and state courts.

This change has been hailed as one
of the most important advantages
which employers will get out of the
new law, particularly in coping with
"wildcat" strikes. Whether this will
prove true is most uncertain. The
reason recoveries from unions for vio-
lations of contracts have not been nu-
merous in the past is not that the
unions could not be sued. The real
reason is that there is seldom anything
in union agreements which the unions
can violate except the no-strike clause,
and the responsibility of unions for
wildcat strikes can seldom be estab-
lished. As noted, it may be that the
modification in the law of agency as it
applies to labor unions which is in-
cluded in the new act will operate to
make unions responsible for wildcat
strikes — which are almost the only
kind of strikes in violation of contracts
that there can be. This is evidently
what the unions fear in their insistence
upon the elimination of no-strike
clauses from union agreements. Even
so, it will not be the right to sue in
the federal courts but changes in the
law of agency which may prove advan-
tageous to some employers. And even
these potential advantages will be com-
pletely lost if the unions succeed in
getting no-strike clauses out of union
contracts or if they enter into no agree-
ments at all.

Furthermore, the right to bring suits
for breaches of union agreements in the
federal courts regpirdless of diversity of
citizenship and the amounts involved
may actually boomerang against em-
ployers. This possibility arises because
it is the employers who commit most
violations of union agreements; this is
so for the reason that, aside from the
no-strike clauses, such agreements are

merely statements of the conditions
which the employers will observe in
employing labor. No doubt, the courts
will hold that where agreements pro-
vide complete machinery for th'' ad-
justment of grievances arising out of al-
leged violations of provisions of the
agreements, the aggrieved workers are
required to utilize this machinery and
may not sue the employers. In the
absence of such complete provisions
for the adjustment of grievances, how-
ever, employers may now be plagued
by a multiplicity of suits for damages
arising from alleged violations of the
provisions of union agreements.

Something of what may develop is
indicated by the fact that in Wiscon-
sin, under its Employment Peace Act
of 1939, which makes violations of
union agreements an unfair labor prac-
tice for both unions and employers,
practically all cases which have come
up have involved charges of violation
by employers. So it would seem that the
Taft-Hartley Act makes it very neces-
sary for employers to have provisions
in their union agreements for the ar-
bitration of grievances alleging viola-
tions of contract provisions as the final
step in the grievance procedure. It
may even be worth the price, if it must
be paid to get a union contract, to
agree that neither side will resort to
the courts for the enforcement of con-
tract provisions.

Provisions for Special Types of
Strikes and Boycotts. Damage suits by
employers and other persons suffering
injury are also authorized in the Taft-
Hartley Act against certain strikes and
boycotts. These are the strikes and
boycotts which constitute unfair labor
practices of unions, previously noted,
except strikes to gain recognition for
an uncertified union and strikes in con-
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nection with jurisdictional disputes.
Such damage suits likewise may be
brought in the federal courts regard-
less of diversity of citizenship or the
amount involved. Strikes and boycotts
of the types mentioned are not very
common but are very aggravating to
employers and very damaging to unions
so far as public opinion about them is
concerned. // the new act proves an
effective curb upon such strikes and
boycotts, it will be a distinct gain. Al-
though the "if" is large, no one has ever
suggested a potentially more effective
method.

A special provision is the prohibition
of strikes of employees of the Federal
Government. The penalty is immedi-
ate discharge, forfeiture of civil service
status, and denial of re-employment
for three years. This is not a drastic
change since even in the past federal
employees, in order to be eligible to
draw any pay, have been required to
sign a statement that they do not be-
long to a union which sanctions their
going on strike, and some employees
have been discharged for striking. But
the statutory penalties are new.

Of more importance are the provi-
sions dealing with strikes producing
national emergencies. The fairly large
number of major strikes which seri-
ously threatened the national economy
or large sectors thereof in the past few
years (most of them prior to June
1946) beyond all question were an im-
portant factor in bringing about the
enactment of the Taft-Hartley Act.
The imminent threat of another na-
tion-wide coal strike while the measure
was in the final stages of consideration
may well have infiuenced quite a few
of the doubtful Senators whose votes
were necessary to override the Presi-
dent's veto. So it was inevitable that
special provisions for dealing with

such strikes should have been included.
Whether these provisions will prove

effective in preventing or bringing
about a prompt settlement of strikes
producing national emergencies no one
can now say. In the coal dispute wide-
spread stoppages occurred prior to the
miners' vacation period, allegedly in
protest against the Taft-Hartley Act.
The government kept hands off, and
before the end of the vacation period
an agreement was concluded between
the United Mine Workers and the
operators. Although left-wing elements
within the unions tried to promote a
nation-wide protest strike after Con-
gress passed the act, the responsible
leaders of all unions strongly opposed
such a strike, and it never materialized.
But there are few people who believe
that we now have a sure-fire preventive
against strikes that produce national
emergencies.

What we do have is a group of sec-
tions in the Taft-Hartley Act which au-
thorize the President to appoint a
board of inquiry when in his opinion a
strike or threatened strike which in-
volves "an entire industry or a sub-
stantial part thereof" imperils "the na-
tional health or safety." The board of
inquiry is to investigate the causes of
the dispute and report the facts to the
President, but without making any
recommendations for settlement. Fol-
lowing this report, the President may
direct the Attorney General to go into
the federal courts for an injunction
against the strike. After such an in-
junction is issued, the board of inquiry
is to be reconvened and at the end of
a 60-day period, if the dispute is not
settled in the interim, is to make an-
other report to the President on the
position of the parties and the em-
ployer's last offer of settlement. Within
the next 15 days, the National Labor
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Relations Board is then to conduct a
secret election among the employees to
decide whether they wish to accept the
employer's offer or go on strike. It is to
certify the results to the Attorney Gen-
eral within 5 days thereafter, and the
Attorney General is then to move dis-
missal of the injunction. The Presi-
dent, on his part, is to report the facts
to Congress, "with such recommenda-
tions as he may see fit to make for
consideration and appropriate action."
Congress, presumably, is then expected
to act, but what it can do to meet the
situation is left for determination when
the situation arises.

Federal Mediation ^nd Conciliation
Service. A final major provision of the
Taft-Hartley Act is the establishment
of an independent Federal Mediation
and XHonciliation Service, under the di-
rection of the Federal Mediation and
Conciliation Director." This Concilia-
tion Service succeeds the United States
Conciliation Service of the Department
of Labor and will take over its em-
ployees. Conciliators, as heretbfore,
are to be appointed without regard to
the civil service laws. A National La-
bor-Management Panel is created to
aBvise the Director, consisting of six
management and six labor members.

The functions of the new Service as
they are set forth in the law are prac-
tically the same as those which have
been performed by the old Concilia-
tion Service, namely those of mediation,
with suggestions to the parties of other
voluntary methods of settlement if the
parties are still at loggerheads after
efforts at direct mediation. The new
Conciliation Service, however, is to con-
fine its efforts to major disputes and is

to deal with "grievance disputes only
as a last resort and in exceptional
cases." It is also "directed to avoid
attempting to mediate disputes which
would have only a minor effect on in-
terstate commerce if State or other con-
ciliation services are available to the
parties."

Taking the Conciliation Service out
of the Department of Labor and setting
it up as an independent agency was
unanimously opposed by the Labor-
Management Advisory Committee to
the Conciliation Service, which was or-
ganized without statutory direction two
years ago. It was likewise opposed by
all labor witnesses and most industry
witnesses who discussed the matter in
the Congressional hearings. Moreover,
it was directly at variance with the
plank in the Republican National Plat-
form which criticized the Administra-
tion for dismembering the Labor De-
partment and scattering its legitimate
functions among many agencies.
Nevertheless, in making this shift. Con-
gress doubtless had in mind trying to
overcome the prejudice which many
employers still have against the De-
partment of Labor because they be-
lieve it to be a protagonist for organized
labor. In doing so, however. Congress
further offended labor.

Whether the shift will work to pub-
lic advantage will depend upon the
functioning of the Conciliation Service
hereafter. Marked progress toward an
improved service for conciliation and
toward gaining the confidence of em-
ployers was made in the last few years.
Further improvement certainly is pos-
sible. The direction to the Concilia-
tion Service to confine its efforts to ma-
jor disputes is sound, provided better

• The President has appointed Cyrus Ching of dustry Member of the National War Labor Board,
the United States Rubber Company, former In- as the first Director. , .
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state conciliation services are developed
than now exist in many states. A dis-
tinct gain will also result from the new
law if management and labor observe
its provision that both parties must
notify the Conciliation Service when
negotiations reach a stalemate.

EQect upon Labor Relations
There remains the task of appraising

the act in over-all terms and of assess-
ing its effect upon labor-management
relations. To this end we shall want
to consider the effect upon unions, the
resulting position of management, and
the new role of government.

Position of Unions. The Taft-Hart-
ley Act, while the measure was before
Congress, was always referred to in the
New York Times, an ardent supporter
of the new law, and in many other
newspapers as the "union-control bill."
An examination of its provisions, par-
ticularly in the light of comparison
with the prior law, leaves little doubt
that this designation fairly accurately
describes the true import of the law.

The new law leaves unions in a situa-
tion where the alternatives open to
them are truly a choice between Scylla
and Charybdis. Whether they attempt
to comply with the requirements of
the new law (so that they can get the
advantages of certification as collective
bargaining agents, dues maintenance,
and the protection which the right to
initiate unfair labor practices proceed-
ings gives their members) or whether
they "boycott" the National Labor Re-
lations Board, their choice cannot be a
happy one. Whatever they do, they are
exposed to attacks on many grounds,
both before the National Labor Rela-
tions Board and in the courts.

Because the reporting requirements
apply not only to the international

unions but to all their locals and in-
volve an immense amount of detail,
few unions could possibly have been
expected to satisfy these requirements
by August 22, 1947, the effective date.
So there is certain to be an interregnum
when unions cannot file unfair labor
practices charges or get on the ballot in
collective bargaining elections. This is
different, however, from intentional
"boycotting" of the Board, and unions
will do well to remember that a policy
of "boycotting" the Board not only will
not relieve the unions from the most
severe restrictions of the new law but
is likely further to prejudice public
opinion against them and invite addi-
tional restrictions at the next session of
Congress.

Even more likely to injure the cause
of labor are the policy of refusing to
enter hereafter into any agreements"
with employers and the policy of sign-
ing no more contracts with "no-strike"
clauses. It is probable that a strong
union can get along without a union
agreement much better than can an
employer confronted by such a union,
although this is not true of most unions,
whose entire functioning has been built
around collective bargaining and writ-
ten agreements. And the "no-strike"
clauses, while mainly of advantage to
employers, also have value to unions in
maintaining discipline within their
ranks and in gaining the confidence of
employers. Most serious, however, is
the probable effect of such policies
upon public opinion. Union members
may believe that it is but fair that em-
ployers should be willing to rely on tbe
remedies available to them under the
contract as a protection against viola-
tions by agents of the employee. But
to the public the unions' position will
seem not only an evasion of the law but
the sanctioning of wildcat strikes.
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Worst of all for the unions would be
another wave of serious strikes. Prob-
ably the most important single factor
accounting for the strong popular feel-
ing against unions was the postwar
strike wave, which fortunately has been
receding for more than a year. "It takes
two to make a quarrel," and labor was
of course not solely responsible for
the many serious postwar strikes. But
these strikes embittered large elements
in the public and led them to demand
restrictions upon unions and strikes.
In the present mood of the public,
every major strike carries with it a
threat of further restrictions on unions.

It is unlikely that the Taft-Hartley
Act, or even the more restrictive legis-
lation which may follow, will destroy
the unions or seriously weaken existing
strong organizations. Strong unions do
not need the protection of the National
Labor Relations Board to prevent dis-
crimination against union members.
Even numerous injunctions and dam-
age suits will probably prove little more
than annoying; and unions can play
that sort of game as well as manage-
ments. For new and weak unions, on
the other hand, the situation is very
different. When confronted by man-
agements which may want to get rid
of them, such unions may find the go-
ing from now on much rougher than it
has been. Nevertheless there are too
many millions of dyed-in-the-wool
unionists in this country to make all-
out war upon the unions at all promis-
ing for management.

Where Management Stands. Passage
of the Taft-Hartley Act produced very
little celebration within the ranks of
management. Instead, management
leaders urged caution and the avoid-
ance of everything which might be
construed as an attempt to take advan-

tage of labor. Typical was the statement
of Earl Bunting, President of the Na-
tional Association of Manufacturers:

During the debate on the new law, in-
dustrial management was accused fre-
quently by labor leaders of seeking to
"bust" unions. This, repeatedly and em-
phatically, was denied. Management's sin-
cerity must now be attested, by its ap-
proach to unions under the law.

In line with this injunction, not a
few managements which have had good
labor relations assured the unions that
the new law would produce no change
in these relations so far as they, the
managements, were concerned.

What has been most disturbing to
managements sincerely desirous of
maintaining or developing better rela-
tions with their unions has been the
bitterness the new law has aroused
among the leaders of union labor and
the staunch union members. It has
opened old sores of extreme distrust of
"business" which had been pretty well
healed. It also has confronted manage-
ments with the prospect of having to
find a solution before long for difficult
problems of labor-management rela-
tions arising out of the new law.
Looming large among these are the
union insistence upon eliminating "no-
strike" clauses in contracts and the
problem of what to do when union-se-
curity provisions expire. In this con-
nection it is worthy of note that most
of those management witnesses who in
their testimony in the Congressional
hearingfs strongly condemned the closed
shop never had such a provision in their
contracts.

The new law may well have different,
if not almost opposite, effects on man-
agements which want to keep out
unions or get rid of them and manage-
ments which have gotten along well
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with unions. As was but natural. Con-
gress heard principally from the man-
agements which have had trouhle with
unions. It is the author's belief that
the new law is geared to industrial con-
flict rather than to harmonious labor-
managment relations — as, perhaps, also
was the original law. Thus, on the one
hand, those managements who are in-
clined to fight unions may have heen
put in a better position to do so than
they were prior to the Taft-Hartley Act.
On the other hand, the law creates new
problems for those managements who
want to get along with unions and, at
least for the present, makes it more
difficult to maintain good relations.

The Government's Role. That the
new law represents a very considerable
extension of governmental authority
and intervention in labor-management
relations is very clear. While the act
provides that states may restrict union-
security provisions more drastically
than does the federal law and that the
Federal Mediation and Conciliation
Service shall leave to the states minor
disputes affecting interstate commerce,
the net effect of the new law will he to
increase greatly the numher of federal
employees and the number of cases
coming before federal administrative
agencies and the federal courts.

This extension of governmental in-
tervention takes the form principally
of restrictions on unions and their ac-
tivities, but it also additionally limits
managements' freedom of action. The
union-security provisions will serve as
an illustration, although these are by
no means the only parts of the law
which place new obligations upon em-
ployers and subject them to additional
governmental controls. Viewed in this
light, outlawing the carrying out of
union-security contracts (except dues

maintenance, subject to prior approval
by majority vote of all employees), by
making it an unfair labor practice, is
fully as much of a restriction upon the
freedom of action of employers as of
unions. Many an employer has found
in union-security provisions a method
of ending turmoil over unionism
among his employees and thereby has
heen able to get better production.
Now he is prevented by law from doing
what he has previously always been able
to do. Furthermore, it is at least pos-
sible that what actually happens will
repeat the experience under the Wis-
consin law — that when employees are
discharged in accordance with the terms
of union-security contracts between
union and employer which are illegal
under the law, it is only the employers,
not the unions, that are sued for re-
covery of damages.

The new law, however, does not rep-
resent so great an extension of govern-
mental authority in labor-management
relations as is conceivable. The author
would not describe any of the provi-
sions of the Taft-Hartley Act as "ex-
treme," aside from the far-reaching re-
strictions upon union security and
possibly the modification of the law of
agency as applied to labor unions, al-
though he doubts the wisdom of many
more provisions.

The greatest danger lies in the trend
represented by this law. Government
intervention seldom stops where it be-
gins. During this year, the legislatures
of every state which already had a re-
strictive state labor relations law added
additional restrictions. If the types of
union conduct frowned on by the Taft-
Hartley Act are in fact to be prevented,
the Federal Government too must go
much further than it has in this act in
restricting unions and in preventing
strikes.
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In a democratic government, swings
of the political pendulum and changes
in the climate of public opinion are in-
evitable. Before long, restrictions
upon unions are certain to be made
applicable also to employers and em-
ployers' associations. The logic of the
present situation, also, may have unex-
pected and indeed unintended results.
For if there are further restrictions
upon the unions' right to strike, the
Federal Government must determine
the issues in controversy between labor
and management (as this law contem-
plates it shall do in jurisdictional
strikes). This is compulsory arbitration,
which essentially means governmental
determination of all labor-management
problems. And wherever tried, com-
pulsory arbitration has resulted in
something like compulsory unionism.

Conclusion: The Present Problem

The Taft-Hartley Act is a political
enactment, and the solution of labor-
management problems does not lie in
politics. Whether this new law is
sound or unsound, the problem of de-
veloping sound labor-management re-
lations remains basically unchanged.

The problem is one of human rela-
tions, of finding ways and means by
which labor and management can live,
work, and prosper together. This calls
for an attitude of tolerance and under-
standing, an earnest desire to get along
with the other fellow, and a willingness
to explore all possibilities for adjust-
ment. Such an attitude of mutual
trust and confidence cannot be brought
about by law; it can be developed only
by the parties themselves.

The immediate effect of the new law
(as was to be expected in the first

stage of legislation of such broad
scope) has been to complicate the prob-
lem of maintaining harmonious and
cooperative labor-management rela-
tions in the many plants in which such
satisfactory relations have prevailed.
If both parties so desire, however, the
difficulties presented by the new law
should not prove insoluble.

The Taft-Hartley Act is now law and,
while it remains in effect, must be en-
forced and observed. In a democracy,
legislation which proves unfair or un-
workable can always be repealed or
modified. So it is quite proper for labor
to work for the repeal of this act and
to test in the courts all sections which
are possibly unconstitutional or ob-
scure. But labor cannot escape its ob-
ligation to do its best to live with the
law while it is on the statute books.
Beyond that, it has a great stake in
maintaining, good relations with the
many employers with whom its rela-
tions have been good in the past, and
it must always take into account the
effects of its actions on public opinion.

Management has at least as great a
stake in maintaining and further de-
veloping good relations with unions.
Being in a sense "in the driver's seat,"
it probably will have more to say about
where we are going from here than
anyone else.

The alternatives seem clear. Either
we will develop self-government in in-
dustry through the processes of collec-
tive bargaining, or we will move fur-
ther in the direction of increased
governmental control of labor-manage-
ment relations. Which road lies ahead
may well depend upon how labor and
management adjust their relations in
the critical next year or two when the
new law becomes fully operative.
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