
BUSINESS ETHICS AND THE NRA CODES
By CARL F. TAEUSCH

THE National Recovery Act has
practically legislated the Sherman
Law out of existence; and, inas-

much as the Sherman Law, although
attempting to enact business morality
into legislation, has prevented the
growth of relationships fundamental
to business ethics, nothing could better
illustrate the development of business
ethics in the United States than this
complete reversal of public opinion
during the forty-odd years of the history
of the Sherman Law.

The Sherman Law
In 1890, public opinion had become

organized against monopolies and "con-
spiracies" among business men "in
restraint of trade." This public opinion
was prompted largely by a fear of the
ability of large business combines to
dictate prices to farm producers, on the
one hand, and to consumers, on the
other. This fear, expressed in the Con-
gressional debates on the Act and
written into the Law itself, was the
age-old fear which had been expressed
in the Church doctrine of "fair price"
and in the common-law rule that mo-
nopoly agreements would not be en-
forced by the courts. "Fair price,"
to both Church and Common Law,
virtually meant "low price," an ex
parte attitude which recognized only
the consumer point of view. This
pleader's interpretation of the judicial
or bi-laterally moral concept of "fair-
ness" was a reflection of the persistent
phenomenon of a scarcity economics
which has prevailed until comparatively
recently. So powerfully and so long
had this scarcity economics effected a

perennial vendor's market that the
Church, and later the Law, felt justified
in throwing the weight of their power
on the other side of the scales in order
to effect a proper social balance. The
Sherman Law was merely one episode
in this broader social drama.

Superficially the Sherman Law
brought the common-law rules regarding
monopoly and restraint of trade under
Federal jurisdiction and converted
the negative attitude of the English
Common Law into a positive statutory
prohibition. But a more thorough ex-
amination of the Congressional debates
on the Act, and a comparison of this
discussion with the decisions affecting
a contemporaneous English law case,
the "Mogul Steamship" case,' leads
one to believe that the Sherman Act
was a legislative enactment attempting
to effect business morality. Now, if
it is difficult for some people to under-
stand that what is lawful may not be
ethical, and vice versa, it may be even
more difficult for them to understand
the same difference between morality
and ethics. For those who are willing
to consider this distinction, the proposi-
tion may be asserted that the Sherman
Law, attempting to enact certain prin-
ciples of business or social morality
into legislation, whatever it may have
done to business or economics, effec-
tively delayed certain business develop-
ments which are at the basis of business
ethics. These business developments,
characterized largely by group activities
in the interest of trade health, as
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opposed to free or "democratic" com-
petition effecting a "survival of the
efficient" as well as low prices to the con-
sumer, had by 1890 proceeded much
further in America than they had in
England; and their excesses and abuses
in the '8o's undoubtedly made the
Sherman Law socially necessary and
desirable at the time. Hence the chief
significance of the Sherman Act was,
not its obvious purposes, but rather its
symptomatic reflection of undercur-
rents in American business life, some of
which are only now becoming manifest
and being publicly recognized.

If this interpretation is sound, it
would follow that a legislatively chas-
tened business world would have learned
since 1890 to conduct itself so as to
avoid later repetitions of restrictive
legislation. In a measure, this has
been the case. It is doubtful whether
the repeal of the Sherman Act at any
time during the last twenty years
would have changed business policies
appreciably in regard to those matters
with which the Act was primarily con-
cerned. Especially is this true regard-
ing price policies. For the develop-
ment and recognition of competition
among industries, as distinguished from
competition among individuals within
a trade group, has kept prices down
because of the fear that consumers
would select substitutes or alternatives
or that additional producers might be
encouraged by high prices to enter the
field. This later recognition of a pre-
viously little understood factor—buy-
ers' selections among the products of
competing industries—has been accen-
tuated hy the recent phenomenon of
an abundance economics. And even
though the purchaser's pocket book
has shrunk because of unemployment
and the shrinking of dividends, such
buying as he can and does engage in

has faced business with competitive
problems which seldom existed or ap-
peared in the previously prevailing
scarcity economics. The presence of
this economic predicament makes of
secondary importance the legal controls
effected by the Sherman Law. Busi-
ness today could not afford to attempt
the "monopoly prices" which fifty
years ago were regarded as the final
objective of business combinations.

The Veering Around of Public Opinion
But this is only a part of the story.

The Sherman Law has not only been an
instrument of an outmoded business
morality; it has also prevented business
from accommodating itself to recent
economic changes. The Federal Trade
Commission Act recognized this diffi-
culty in part; it was directed against
"unfair competition" and has operated
to prevent individual business men
from bringing the trade into disrepute
by arousing consumer ill-will, even
though it has not served as an instru-
ment for protecting business against
those members who otherwise under-
mine the health of the trade. As the
Supreme Court stated in the Raladam
case,^ "The general law of unfair com-
petition uses the misleading of the
ultimate retail purchaser as evidence
of the primary fact—injury to the
lawful dealer." This procedure obvi-
ously still clings to the moral point of
view, and reaches the ethical situation
only indirectly. The "Trade Associa-
tion Cases,"' decided in 1925, had
already recognized the right of business
groups to secure and distribute statisti-
cal information which would enable the

' Raladam Co. v. Federal Trade Commission, 42 F
(2d) 430, 436 (1930).

• Maple Flooring Manufacturers' Association v. U. S.,
268 U. S. 563 {ig2$); Cement Manfacturers'Protective
Association v. U. S., 268 U. S. 588 (1925).
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individual members to conduct their
businesses more intelligently in accord-
ance with market conditions. Although
held to be compatible with the antitrust
laws, such practices were based on a
totally different point of view than
that of free competition among inde-
pendent units operating on secret or
individual sources of information. In
1931 appeared the Papal Encyclical,
Quadragessimo Anno, in which the same
changing public attitude was evidenced
by a declaration that "fair price"
meant a price fair alike to consumer
and to producer, a shift in emphasis of
Church doctrine which is comparable in
significance with the introduction of
the telescope into the Vatican a century
ago. And now we are in the midst of a
whole series of legislative acts and ad-
ministrative policies which completely
reorient the governmental attitude to-
ward business. Public opinion and
government administration have veered
around to the view that business
solvency is a value which is at least
equally important with consumer ability
to purchase an abundance of goods at
low prices; and that business must be
allowed through trade groups to employ
certain instruments in order to effect
trade health, even though such trade
groups have hitherto been viewed with
suspicion and though such instruments
have traditionally been regarded as
incompatible with social morality and
law.

The reason for this ethical-moral
paradox is clear. Social morality has
emphasized individualism; it has in-
sisted alike on the right of the consumer
to buy at a low price, and on the duty
of the producer to avoid all combina-
tions with his trade associates to pro-
tect his own business interests. It is
in this sense that moral standards may
conflict with ethics. The difficulty has

long been recognized in connection with
professional ethics; for two thousand
years the doctor has sworn, on the
basis of the Hippocratic oath, not to
divulge what his patients have com-
municated to him in confidence, an ethi-
cal principle which frequently clashes
with the legal rule, that "the State is
entitled to every man's evidence," and
the moral rule that the truth should be
divulged. The aristocratic social phi-
losophy of the professions, exhibited in
their restricted membership, their licens-
ing provisions, and their principles of
"professional etiquette," run directly
counter to the democratic idea that
"anyone can build a bridge," that
Abraham Lincoln "never went to law
school," and that the broadcasting of
free "medical advice" is desirable. In
contrast with the development of pro-
fessional group solidarity, a necessary
basis for professional ethics, the busi-
ness man has refused to provide for
licensing and has most vociferously
proclaimed the doctrine of "rugged
individualism." But underneath this
professed doctrine has run the'counter-
current of group interests, showing
itself so strongly at times as to call
forth the condemnations of the Church
and the restrictions of the Law. Only
within the immediate past have State
and Church recognized that "fair
prices" and "fair dealing" and "fair
competition" are not unilateral con-
cepts, but that they imply relations
between at least two parties, one of
whom has finally been allowed to assert
principles of business conduct in the
broader terms of ethics rather than
with reference to an ex pane and
individualistic morality.

Ethics and Self-regulation in Business
Business ethics, like professional

ethics, is based on group conduct, which
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in turn is to be regulated on behalf of
group interests. Any individual bene-
fits which accrue from such standard-
ized group conduct are derivative from
the improved social and economic status
of the group. The group and its
interests are thus in a sense set off from
society at large. This aristocratic atti-
tude of privilege becomes socially justi-
fiable in proportion as it is accompanied
by the responsibility implied in noblesse
oblige, a principle which often operates
more powerfully to curb the behavior
of the members of a group than does
the law, which is administered on all
alike, regardless of group membership,
and in conformity with the democratic
principle of equality. It is the recogni-
tion of this autonomous principle in
business which has made the Sherman
Law increasingly unnecessary and un-
desirable; and it is the faith in this same
principle which has prompted the Fed-
eral Administration recently to organ-
ize business on industrial lines and with
the aid of already existing trade associa-
tions and institutes, and to encourage
self-government on a scale greater than
has ever been known since the institu-
tion of the modern political state.

The field of ethics, like that of morals,
has been regarded as the "domain of
the unenforceable." Although this is
just what law is not, or should not be,
in its stricter meaning the National
Recovery Act has for the most part
emphasized autonomous industrial con-
trol and encouraged cooperative busi-
ness initiative, both of which factors
are also important elements in business
ethics. The fact that the Sherman
Law denied to business the use of such
methods of organization may have been
due to the inability of business at the
time to employ these methods wisely.
The really outstanding achievement of
the Sherman Law, from this point of

view, was that it probably prevented
American business men temporarily
from abusing a newly found social
instrument, group autonomy employed
in the interests of industrial competi-
tion. For, in proportion as business
groups assumed the burden of self-
regulation, the Sherman Act became
less necessary. What business found
itself incapable of doing was to educate
or control the ignorant individual mem-
ber, who affected each industry in a way
long familiar to students of Gresham's
Law. Now this marginal business man,
regarded as a martyr by the Sherman
Act and protected by it from the
efficient competitor and the trade group
as well, is directly affected by the
disciplinary provisions of recent legisla-
tion. Those who bewail the fact that
business could not completely regulate
itself, are solaced by the fact that the
Sherman Law directly prevented much
of this, and by the hope that the
recovery legislation is at least ostensibly
temporary. Business still has a chance
to set its own house in order.

Code Definitions—Organization by
Industries

Turning to a consideration of the
"codes" themselves—and this paper is
pointed primarily toward the NRA
codes of fair competition and does not
pretend to discuss all the problems of
business ethics raised by other legisla-
tion, such as the Securities Act—we
discover principles and specifications'"
which have this long while been identi-
fied with the ethics of business as well
as of the professions.

Practically every code begins by de-
fining the membership of the group,
indicating the trade group which is to
be held responsible for administering
the code, and virtually makes member-
ship compulsory by making all persons
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engaged in the business subject to the
code provisions. This is a direct rever-
sion to the principles and organization
methods of the mediaeval guilds, and
closely observes the same underlying
features of the professional codes.
Trade health as well as social justice is
furthered by identification of trade
membership; not only is responsibility,
ethical as well as legal, fixed, but
control is also expedited.

The significant fact about these code
definitions is that they organize busi-
ness by industries, with vertical rela-
tionships, and do not observe so clearly
the horizontal cleavages of trade as-
sociations based on functional identity.
This again reverts to the mediaeval-
guild purp>ose of controlling a com-
modity from the raw-material stage to
it8 final disposal by sale to the con-
sumer. At the same time, this form of
organization involves a principle which
the guilds insisted on—that goods be
routed through the traditional course
of processing and selling—and which
brought about in part the undoing of
the guilds. For when business is organ-
ized on industrial lines, there is always
the temptation to safeguard all the
"vested interests" in the group in the
face of new inventions, improved proc-
essing and more economical methods
of distribution. This dangerous pro-
vision is evidenced in the codes by the
exactness with which various functions
are defined and by an insistence on
observing "legitimate trade channels."
Now that legal sanctions have been
enlisted in behalf of such principles,
there is all the more reason for business
groups to beware of the economic
penalties of not taking into account
industrial competition, whether in the
form of rigid or out-of-line price policies
or of a somnolent disregard of business
efficiency and consumer goodwill.

Labor Problems

This is not the place to discuss in
detail the labor provisions of the codes.
It may be pertinent to point out, how-
ever, that the prohibition of child labor,
which has been urged for years on moral
grounds, has finally been effected for
other reasons, largely economic and
ethical. In the provisions for a mini-
mum wage, maximum hours and better
working conditions, the humane factor
is not absent; but what has given these
objectives effective support by business
men has been, on the one hand, the
purchasing-power argument and, on
the other hand, the point that because
of the absence of such standards each
business is faced with an endless and
deepening morass of unfair competi-
tion. The business man who rigorously
avoided "chiseling" tactics in determin-
ing his wage policies was constantly
being penalized. The insistence of the
economist that this is not an ethical
problem has prevented him from seeing
that it is really two economic problems;
a problem of labor income, with its
implications of subsistence levels, in-
volving moral considerations, as well as
the " boot-strap " economic argument of
purchasing power; and a problem of
costs, with its ethical implications of
fair competition. The moralist may
continue to insist on human needs and
absolute standards, and he may object
to effecting the "rights of labor" by
such material arguments as imposing
relatively "uniform costs" and en-
couraging "increased purchasing power"
of wages; but the student of business
ethics knows that this is not the first
time that a Saul, seeking his father's
asses, has returned with a kingdom.
And he is also ready to forecast a
possible revision of the proposed labor
provisions on the ground that, however
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desirable such improved conditions,
hours and wages JJ}ay be from the
standpoint of human welfare and fair
competition, the plain fact must first
be determined whether our economic
system can support such standards.

Trade Practices

When we turn to the code provisions
which deal with trade practices, we
find matters which are more generally
recognized as business ethics. The
sections of the NRA codes dealing with
trade practices not only refiect the
views of the mediaeval guilds, but also
exhibit the experience which has been
accumulating for a number of years
in connection with trade-association
"codes of ethics," Chamber of Com-
merce activities. Better Business Bureau
standards, and the administrative activ-
ities of the Federal Trade Commission.

The latter, in its first ten or fifteen
years of existence, approached the
problem of regulating business conduct
from the individualistic point of view.
This soon threatened to burden a single
administrative body with a potential
number of cases approximating in num-
ber the total of cases dealt with in all
our law courts. Hence, under the pres-
sure of circumstances, these "sniping"
tactics were dropped in favor of the
"gearing" device offered by the "trade-
practice submittal." These submit-
tals, theoretical'" initiated by the
several trade groups, were intended to
declare policies and methods acceptable
to the trade as a whole and to the
Commission, and to interpret the gen-
eral provisions of existing restrictive
legislation according to the peculiar
conditions of the trade. The NRA
codes closely approximate these trade-
practice submittals, much more closely
than they do the vague and indefinite
"codes of ethics" sponsored by trade

associations during the first quarter of
this century. Although evidence is
lacking, the inference may be suggested
that the realistic administration of
Better Business Bureaus has exerted
considerable infiuence on the writing
of the NRA codes, and that they will
probably have even more infiuence in
their administration. These bureaus,
however, although sponsored and fi-
nanced by business men in the interest
of fair business dealings, have operated
largely as a consumers' public defender
against unfair vendors; they are on the
lookout for those infringements of
business morals so frequently justified
by the doctrine of caveat emptor. But
most merchants of commodities have
outgrown this short-sighted doctrine;
they take for granted fair dealing with
the customer, and they now maintain
such bureaus largely to curb that un-
social margin of dealers For whom laws
have always been necessary. The pen-
alties of the National Recovery Act
will now take care of such individuals
more effectively. The broader pur-
poses of the NRA codes are more
nearly like those of the trade-practice
submittal, therefore, in that they have
as their purpose the effecting of rules
and standards which will serve to
protect the intelligent and decent busi-
ness man against his ignorant and
unfair competitor.

What, then, are the r.pecific provi-
sions listed in the NRA codes as
"unfair"? The lists vary with the
industries involved. Some, e.g., the
automobile code, do not make any
specifications at all, but leave the
matter to the discretion of a practice
committee. Others, e.g., the steel and
coal codes, give a fairly elaborate list
of practices which are to be termed
"unfair." Still other codes, e.g., the
oil, cotton-textile and commercial-
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banking codes, confine their statements
of "unfair practices" largely to such as
are unique and peculiar to the industry.
We shall deal with these three types
in the order given.

Administrative Discretion.—The au-
tomobile code avoids specific reference
to unfair trade methods. It does,
however, provide for an administrative
body which shall act as a "practice
committee," a method familiar to stu-
dents of professional ethics. Much
can be said for such a method. It
avoids at the start the meaningless
catalogue of business vices, so charac-
teristic of "codes of business ethics";
too frequently the listing of such mat-
ters i8 regarded as a final cure-all of
difficulties, much in the American spirit
of "passing a law" on a subject and
then letting the matter drop. The
administrative method also avoids con-
fusing the regulation of trade practices
with a program of economic recovery.
A practice committee may prove to be
the best administrative approach to
trade problems. Cases may be con-
sidered, and rules and precedents empir-
ically set up, in ways which may not
appear impressive in print but which
accomplish more than other more gran-
diloquent methods. Naturally, little
can be said about such methods; the
proof of the pudding will be the eating
thereof. Commercial arbitration has
developed largely in this manner, and
with results of the very greatest impor-
tance to business health.

Specific Proscriptions.—The steel and
oil codes condemn misrepresentation of
goods, whether by inadequate or inac-
curate descriptions or by adulteration;
and the steel code specifically refers
to cancellation of contracts as a buyer's
offense. These provisions refer to the
vendor-consumer relationship which
is generally and mistakenly regarded

as the chief factor in business ethics.
As has been stated, these matters are
assumed as a matter of course by most
merchants and manufacturers today.
By including the problem of cancella-
tion of orders, the producers rightly call
attention to the fact, so often over-
looked, that there are buyer as well as
vendor obligations in business.

Another set; of practices condemned
in these two codes includes the familiar
list of "bribery, espionage, piracy,
disparaging statements, and induce-
ments to breach contracts of competi-
tors," etc., all referring to vexatious tac-
tics that do not directly concern the
consumer and which, therefore, have
generally not been regarded by the
courts as of sufficient "public interest"
to warrant legal intervention. Such
practices are, as a matter of fact, costly,
and the cost is frequently borne by the
consumer; but they also clearly call for
a set of rules of competitive fair play,
sirriilar to the rules of an athletic con-
test. The paint and varnish dealers
have been highly successful in eliminat-
ing such practices, with a substantial
lowering of costs and of prices in some
commodities, showing that the problem
has wider ramifications than would at
first appear. Many businesses do not
stoop to such practices, and trade as-
sociations have controlled some of
those who do stoop to these practices;
more direct governmental aid in curb-
ing the remaining minority, guilty of
what might be called commercial torts,
should be welcome to any industry.

Another group of practices coming
under the condemnation of these two
codes is of a different sort; it includes
"guaranties against future price de-
clines, retroactive alterations of agreed
prices, misstatemeixts of invoice dates,
secret rebates and credit allowances,
splitting of commissions, services with-
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out adequate compensation and con-
signments of unordered goods." Here
we have the typical "chiseling" prac-
tices engaged in by overly zealous
vendors in order to take opportunis-
tic advantages of particular situations
in order to make a sale. Many busi-
ness men see no objection to such
tactics, which they allege are simply
vendor concessions to meet buyer in-
ertia. They certainly cannot be con-
demned by traditional moral views
which emphasize the consumer's inter-
est, because the consumer as a rule
benefits directly by reduced prices, or
indirectly by increased services. Fur-
thermore, these practices are frequently
of the "mean" type which had better
be disregarded altogether; attention to
them may divert energies from more
important and positive policies. But
in their aggregate, they do constitute
an important element in the problems
facing business management, and inas-
much as they cannot be satisfactorily
handled by individual companies, they
have to be controlled, if at all, by con-
certed industrial action. The very
listing of these practices may have a
considerable educational value, and
the stigma of a published condemna-
tion may operate as an appreciable
deterrent. To attempt to enforce them
may not only involve a radical change
in business philosophy, but also may
overburden the administrative machin-
ery set up by the Act and the codes.

Practices Peculiar to Certain Indus-
tries.—Certain miscellaneous practices
may be mentioned, many of which
apply only to a particular industry.
The coal code deals with its two out-
standing labor problems, "company
houses" and the "check-off" system;
and it is very clear in denouncing sales
to organizations of retailers on terms
allowable only to wholesalers, an in-

teresting reversion to what has be-
come almost a metaphysics of business,
namely, the insistence on "legitirnate
trade channels." The retail-trade code
originally condemned all sales at "less
than cost plus io%," except for sea-
sonal clearances and perishables, and
also condemned any reference to com-
petitors, even though not disparaging;
these provisions did not appear, how-
ever, in the final and approved draft.
The accepted code pointedly lists "gen-
eral underselling claims" as an unfair
trade practice, and forbids handling
the products of penal institutions.
The oil code handles the difficult
problem of "wildcatting" by defining
the limits to which this practice will be
permitted; and tackles another major
problem by providing that all leased
equipment be sold, evidently with a
view to reducing unfair competition
through indirect price cutting effected
by leasing equipment to distributors at
less than cost or even at only a nominal
charge.

The cotton-textile code specifically
recognizes the importance played by
"credit terms" in price competition,
but covers most unfair trade practices
with a blanket provision regarding
"methods and conditions of trading,"
implying that an administrative com-
mittee will be given large discretionary
powers. The cloak-and-garment code
contained a provision for licensing and
registration of members in an earlier
draft; but this provision, also suggested
elsewhere recently by Mr. Gordon
Selfridge as a possibility of the near
future for retail stores, was significantly
omitted from the later draft of the code.
Another provision, for "recommenda-
tions to suppliers of credit" which is
being sought by additional potential
competitors in an overproduced field,
strikes at the heart of the problem of

12 HBR 12
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our abundance economics; such a pro-
vision would have run directly afoul of
the Sherman Law as previously inter-
preted, and presents the issue clearly
to those who advocate unrestrained
competition in the interests of the
consumer.

The significance of these specific
proscriptions, especially those peculiar
to certain industries, lies not so much
in how they will affect business as in
disclosing what the business man him-
self means by "fair competition." For
the most part they show that he is not
clear in his own mind what he means
by the term, a situation which forecasts
considerable difficulty in administering
the codes. If, in addition, these pro-
scriptions are confused in the minds of
business men with a machinery for
business recovery, disillusionment will
soon become the order of the day.
Both difficulties have been introduced
by business men, for after all they
wrote the codes; and both difficulties
can be avoided by paying less attention
to the specific proscriptions of the
codes and more attention to the ad-
ministrative boards set up by the
several industries as regulatory bodies.
Judging on the basis of the enumerated
"unfair trade practices," business men
have been caught unprepared to ad-
minister the Recovery Act. Viewed
as a challenge to set their house in
order, the Act may be profitably
seized upon oy business men to set up
autonomous regulatory boards, with
the frank anticipation of going through
a long and hard process of social educa-
tion. But setting its own house in
ethical order has as little to do with
economic recovery as cooperative mar-
keting of farm products guarantees
efficient management of the coopera-
tive. "Fairness" in both cases oper-
ates only after the basic economic

problem has been solved by effective
business methods, and is not to be
regarded as a causal agency.

Administration of the Codes
Perhaps the most important part

of the NRA codes is, therefore, not so
much the listing of unfair practices,
but rather the description of the ad-
ministrative methods to be employed
for their control. As has already been
stated, the administration of these
codes is placed largely in the hands of
representatives of existing trade organi-
zations. Provision is also made for
including in the membership of such
governing boards one or more repre-
sentatives of the Government, but with-
out voting power. Previous activities
of trade associations to secure figures
on production, stocks and sales are
recognized as necessary instruments
for handling the problem of over-
production. These activities are aug-
mented and accelerated, however, by
provisions for examining the books of
individual companies, and by requiring
more frequent and more detailed re-
ports; the confidential nature of this
information is recognized in that it
will not be made generally available
to the public or to competitors, espe-
cially as regards individual figures.
Practically all the codes provide for
a definite termination of the arrange-
ments, leaving to each industry the
option of continuing them voluntarily
if the present codes are temporary
as they are alleged to be.

The steel code provided that the
agreement of individual companies con-
stituting 75% of production should
make the code effective, at which
time, however, it was to become binding
on all. The significance of this ar-
rangement may be appreciated when
it is recalled that one of the most
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important agreements for production
control prior to the present codes,
that of the Santa Fe Springs agree-
ment in the oil industry, was held
by the members of the industry to
require 100% agreement to become
effective and was abandoned although
a production of 87% had been en-
listed. The steel code also provides
a penalty of $10 per ton for infractions
of the code. The significance of this
provision is indicated by contrasting
the situations formerly arising; e.g.,
a regional plumbers' association, at-
tempting several years ago to standi-
ardize equipment and supplies, a matter
of outstanding public interest, was
fined under the Sherman Law the
equivalent of its treasury balance for
imposing a fine on its members who
did not comply with the rule. The
steel code also goes further than any
other code in defining price sched-
ules, a matter which could not have
been attempted previously; even the
"Gary dinners," which passed muster
in the courts, having been publicly
condemned.

The bituminous coal code recognizes
the necessity of regional geographic
divisions for purposes of more apt
administration, a necessity recognized
also by the oil, cotton-textile, cloak-
and-garment and other codes. The
coal code provides for direct adjust-
ments of labor problems, but its ad-
ministrators, of course, will find that
this matter will revert largely to the
coal labor board especially set up
for that purpose. The oil code specifies
the methods to be employed for gauging
production to demand, the central
problem of the industry, and arranges
for methods of measurement of produc-
tion of wells and the allocation of
quotas to each state. A "planning
and coordinating" committee is set

up, with wide powers over statistics,
production, refining, marketing, ac-
counting, labor, adjustments^ transpor-
tation and finance. The cotton-textile
code, after providing for further statis-
tical information than is now available,
and for uniform accounting methods,
registration of productive machinery
and certification for new machines,
significantly establishes a "service bur-
eau" to "aid" the smaller mills in regard
to engineering, accounting, credit and
other problems.

Just what these administrative pro-
visions imply is indicated by the report
of the steel industry to the President,
November 16, 1933, after a ninety-day
trial period. Although the labor pro-
visions had practically been put into
effect immediately following the ap-
prpval of the code, the provisions con-
cerning commercial practices "became
effective more gradually owing to the
need of committee meetings,"/?<f., princi-
pally to determine "practices concern-
ing the transportation of products and
charges thereof." A surprisingly small
number of complaints has arisen as to
basing-point prices; the chief bene-
ficiary of the code has been labor,
although the industry itself seems to
have been toned up; additional com-
mittees have been set up on general
administration, labor, statistics, conv
mercial matters and traffic, respec-
tively; membership consists of 98%
of ingot capacity; and the time period
of the code has been extended ninety
days. The task of the Committee
on Commercial Matters "has been
very heavy owing to the many different
problems which have required con-
sideration," meetings having been held
every week since the effective date
of the code. The chief tangible results
of these activities have been additional
regulations and resolutions, concerning
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deductions from base prices, and ad-
ministrative changes "which experience
has indicated were necessary to meet
practical conditions," chief of which
concern the size and diversification of
the industry. Significantly enough, the
few complaints alleging violations of the
labor provisions were "unjustified" and
were "in the main . . . made for the
purpose of embarrassing the company
concerned "; the codes may thus create
the opportunity for new unfair prac-
tices, as well as proscribe them. "In
general," the report of the board de-
clares, "it may be said that the com-
mercial provisions of the code have
accomplished a great deal toward set-
ting up a condition of fair competition
which is the purpose of the code and
that, as the members become familiar
with its provisions and have had
sufficient time to adjust their operations
under the code, it will accomplish
such purpose."

Unofficial reports of the effect of the
steel and cotton-textile codes indicate
that, costly as the labor provisions
have been, members of both industries
have been agreeably surprised at the
ensuing general business conditions.

Conclusion

This operating report of the ad-
ministrative board of the steel industry
presents the crux of the situation.
The board is careful to dissociate the
administration of the fair-practice pro-
visions from their possible effect on
business recovery, although it does
show that the labor provisions are
proving to be costly to the industry.
The Federal Administrator, on the
contrary, clearly gives evidence of
expecting a rise in operating activities
"in the near future." Whether this
latter view implies a belief that there

is a connection between the labor or
practice provisions and recovery, is
of less significance than the apparent
fact that the industry itself is not under
this delusion. So long as business
views the situation as one in which
an opportunity has arisen for setting
its practices in order, and not as one
in which righteousness is to be rewarded
in the near future by prosperity, little
harm will be done and much may be
accomplished. Even so, that there
are yet many slips between the cup of
codification and the lip of administra-
tion is yet to be learned.

Business men frequently express gen-
erous sentiments but at the same time
are notoriously vague when they talk
about doctrines, policies and methods.
Some people think that this is all that
is necessary to effect ethics in business.
We are now witnessing the other ex-
treme, explicit proscriptions incorpor-
ated into legislation. This may not
be necessary. But the performance
has given us an opportunity at least
of seeing concretely what the business
man means by "fair practices." It
is quite evident that the record, explicit
as it is, shows that the business man
is not equipped to declare his public
policies with the same degree of analyti-
cal and psychological acumen as is
the judge or the scientist or the politi-
cian, who seem to have learned better
the science and art of securing that
combination of reasonable compliance
and emotional conviction necessary
to put their policies and doctrines
"across" to the public and getting
things done.

One might think offhand that busi-
ness customs could be relied upon to
interpret the codes. But business liter-
ature, which should be the prime
source for determining customs, is
only in its incipient stage. Not only
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have rule-of-thumb methods never been
recorded, but the business philoso-
phy which defends them would decry
such records as exist. The law reports
contain only the pathological cases of
business conduct; such other more
normal material as creeps into the
reports is probably rich in content as
a potential source of sound business
doctrine, but it enters the cases only
incidentally and therefore cannot be
found in headnotes or key references,
hence is not readily available; and the
courts have persistently refused to
admit that there is a penumbral region
of "unfair" trade practices separating
illegality from legality. Furthermore,
many practice committees, in business
and in the professions—the same thing
is true also for some arbitration boards
—center largely about the personality
of some member who has particularly
interested himself in such problems;
his death destroys most of the cumula-
tive experience of the group, and
"custom" must make a new start.

The whole problem, therefore, re-
solves itself largely to the workability
of the codes in the hands of the several
industrial administrative boards. Are
business men sufficiently interested in
this new definition of "fair competi-
tion"—that it is industrial in scope
and that it affects the producer and
vendor directly and not just indirectly
through the consumer—to furnish the

information which is necessary for these
boards to proceed intelligently? Can
we engage in production control judi-
cially so as not to become involved in
either of the two possible economic
extremes? Will the pricing policies
stand the test of real economic wisdom ?
Are the labor conditions and fair-
practice provisions realizable ? Our in-
dustrial system may not be materially
capable of sustaining the humanitarian
ideals of the social engineer, and the
whole matter of pricing may better
be left to "economic laws." Further-
more, business men may find that the
apparently necessary amount of atten-
tion to social obligations implied in
the self-regulation of business prevents
proper attention to the technique of
business itself. In any event, it is
important to keep in mind that the
improvement of business standards is
not to be confused with the hard work,
intelligent business technique and gen-
eral business confidence which are
more directly effective in restoring
business activity; at least, that princi-
ples of business ethics are not a sufficient
causal contribution to the recovery of
economic health. And perhaps the
clearest path of business wisdom lies,
not in the direction of specific elabora-
tions of "fair practices," but rather in
the setting up of administrative indus-
trial boards with flexible and autono-
mous powers.






