
ANTI-UNION CONTRACTS
By CARROLL R. DAUGHERTY

THE controversy in the United
States Senate over President Hoov-
er's nomination of Judge Parker

to the bench of the Supreme Court
has served to arouse the public's in-
terest in the subject which formed the
nub of the conflict, namely the so-called
anti-union contract. The senators who
opposed confirmation took the position
that Judge Parker's accession would
add to the already top-heavy conserva-
tive majority on the Court. They
based their arguments primarily upon
his decision in a case at common law
in which he upheld the right of an
employer to secure injunctive relief
against his employees after the latter
had signed individual agreements not
to join the union while remaining in
his employ. This decision, said the
senators, laid undue emphasis on the
rights of individuals (the employers)
as against the welfare of society and
was therefore out of line with "public
policy."

The American Federation of Labor,
speaking for most of organized labor,
was quite vocal in its opposition to
Judge Parker, and helped materially
to bring the matter to the attention of
the Senate. It has long felt deeply
on the subject of the courts' attitude
toward its organizing activities. It
sincerely believes that a majority of
the nation's judges are inclined to favor
employers in cases arising out of labor
disputes, and, on the eve of its campaign
tc unionize the industries of the South,
the first major offensive since the re-
verses following the War, it fears that
untrammeled use of the injunction

and the anti-union contract by employ-
ers will prove to be an obstacle difficult
to surmount. The Federation during
the past few years has pressed for the
passage of the Shipstead Bill, an act
now in the hands of the Senate Judi-
ciary Committee, which attempts to
remedy a number of the outstanding
abuses in the use of the injunction and
which has been favorably reported by
a sub-committee since the Parker con-
troversy began.

It is not pertinent here to inquire
into the motives, political or otherwise,
which were responsible for the Senate
opposition to Judge Parker or, for that
matter, the reasons which lay behind
the arguments of those who supported
him. It is, however, important to
note that one of the chief contentions
of the latter group, buttressed by a
statement from Attorney-General Mit-
chell, was to the effect that he had
merely followed a precedent laid down
ten years before by the United States
Supreme Court in a similar case. In so
far as it has bearing on the general
subject of anti-union contracts, it will
be necessary later on to examine this
argument at some length.

Employment Contracts

The term "anti-union contract" re-
fers to agreements which are signed by
employees as a necessary condition
for obtaining and retaining employ-
ment in certain plants. They agree
not to belong to any labor organization
while employed there. The contract
usually states, in addition, that dis-
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charge awaits any workman whenever
he joins a union.

Labor organizations have applied
the name "yellow-dog contracts" to
these agreements, and have quite natu-
rally used every method to discredit
these agreements because they are effec-
tive weapons in the hands of those
employers who have militantly set their
faces against dealings with unions.

It should be borne in mind that the
anti-union contract is only part of the
complete employment contract between
the individual employer and the indi-
vidual employee. It is only one of the
conditions of employment which must
be accepted by the worker if and when
he takes the job and begins work. The
employer sets certain wage rates, hours,
and conditions of employment. The
worker is theoretically free to accept
or reject them. If he does the former,
an employment contract is said to have
been made.

The employment contract, in modern
times, is "terminable at will." This
means that unlike business contracts
for "consideration," either party may
end the employment relationship at any
time, with or without notice, for any or
no reason. Such termination does not
furnish ground for damages. Certain
exceptions exist in the case of sea-
men and railroad employees, but they
are not important for the present
purpose.

It will be seen that the theory behind
employment contracts presupposes and
assumes perfect freedom to make them
on each side and equality of bargaining
power. These assumptions derive of
course from the philosophy of individu-
alism and laissez faire which was the
intellectual fashion current at the time
when the Constitution of this country
was framed. To say that it is out-
moded and outworn under modern

economic conditions is only to state a
truism. But the sanctity and inviola-
bility of the anti-union contract stands
or falls on laissez faire. If one adopts
a more "social" or "liberal" view-
point, one is able to see situations where
the violation of such contracts at the
instigation of third parties would be
allowable and even desirable. Inas-
much as the Constitution and the courts
have largely upheld them as inviolable,
it is safe to conclude that these institu-
tions are among the greatest strong-
holds of individualism today. This is
the crux of the controversy, wherever
and in whatever form it is waged.

There are no data available on the
historical development or extent of
present use of anti-union contracts.
We are therefore freed from the neces-
sity of beginning with the Greeks, the
Renaissance, or the Industrial Revolu-
tion. In all probability employers be-
gan to adopt them in the last two
decades before the turn of the present
century, as national labor organizations
grew in strength and numbers. The
methods and policies of certain unions
must have seemed decidedly irksome
and restrictive to those employers who
always insisted on their right to be free
to run their businesses as they pleased.
Undoubtedly it did not take them long
to learn that one of the most effective
means of continuing to run a shop al-
ready closed to the union was to make all
their employees sign agreements not to
join any such organization. The Erd-
man Act of 1898, which contained
provisions regulating labor disputes on
interstate railroads, forbade employers
to discharge employees for belonging to
unions. Inasmuch as this comes close
to prohibiting employers from asking
workmen to agree not to join unions, it
may be inferred that anti-union con-
tracts were in use before that time—at
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least in enough use to attract the atten-
tion of legislators.

It is since the World War,- however,
that the most rapid increase in their
employment has occurred. There are
those who believe that most of the non-
union establishments make use of them;
others doubt so wide a use, but all agree
that it is extensive enough to justify
considerable apprehension in the ranks
of organized labor.

Statutory Regulation of Labor Contracts

Investigation of the legal status of
anti-union contracts seems to give
grounds for this apprehension. What
is more important and to the point,
inquiry into the legality of union organ-
izing activities carried on in the face of
these contracts affords double justifica-
tion for labor's opposition. These top-
ics may be considered together, under
two main heads: the legality in legisla-
tive or statutory law and the legality at
common law.

There have been several legislative
efforts to curb the right of employers
to make non-membership in unions a
condition of employment. One of the
first was embodied in Section 10 of the
Erdman Act of 1898, a Federal law reg-
ulating commerce on interstate rail-
roads which made it a misdemeanor
for an employer to discharge a man on
account of membership in a labor
organization. Eleven of the industrial
states also passed laws, such as the
Kansas act of 1903 which, using some-
what different language, penalized all
employers who required persons to
enter into agreements not to belong to
a union as a condition for securing work.
It is evident that the Kansas Act refers
directly to the making of anti-union
contracts, while the Federal law has
only an indirect relation. It says
nothing about forbidding agreements

before the employment contract is
settled; it mentions only discharge
afterward, based on union membership.
However, the ultimate, practical effect
is the same, namely to try to remove
discrimination against union men.

The legislative supporters of these
laws acted on the theory that under
modern conditions the individual work-
man is weaker than the employer and
needs to combine in unions in order
to make up for this disadvantage in
bargaining. But the manner in which
the enactments ran afoul of the courts
leads one to doubt that a majority of
the justices shared belief in such princi-
ples. It was rather their attachment
to the theory of individual freedom of
contract and equality before the law
that led to the invalidating of the
Federal and Kansas acts. In 1908
the Supreme Court, in the case of Adair
V. United States,^ held that Section 10
of the Erdman Act violated the Fifth
Amendment of the Federal Constitu-
tion, which guarantees that no person
shall be deprived of life, liberty or
property by Federal enactment with-
out due process of law. The power to
regulate commerce among the states
and with foreign nations, specifically
delegated to the Federal government
by the Constitution, could not, in the
opinion of the Court, sufficiently justify
Congress in making it a crime for an
agent of an interstate railroad to dismiss
an employee because of union member-
ship. To restrict the conditions under
which an employee might make and
keep a free labor contract with an
employer was an undue exercise of the
commerce power.

Seven years later the Supreme Court
gave evidence that it had not receded
from its allegiance to the philosophy of
individualism. In the case of Coppage

' 208 U. S. 161, 28 Sup, Ct. 277.
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V. Kansas,'^ the Kansas Act was also
declared unconstitutional, a violation
of the Fourteenth Amendment, a part of
which safeguards individual freedom
of contract from infringement by state
legislation. Pointing out the essential
similarity of the Kansas to the Erdman
Act, the Court insisted that the police
power of a state could not be exercised
to the extent of invading the field and
dictating any of the terms of employ-
ment contracts freely arrived at and
entered into by both sides. A majority
of the justices refused to recognize
that the modern individual employ-
ment contract is not something arrived
at by bargainers of equal strength but
is usually a take-it-or-leave-it proposi-
tion for the worker. They refused to
believe that the public welfare might
in this instance be promoted by limita-
tion of individual freedom.

Direct and positive statutory efforts
to curb the use of anti-union contracts
have failed. But the increasing use
of such agreements has challenged
organized labor, which, unable to attain
its ends in the courts, has appealed for
legislative aid of a type subtle enough
to escape the judicial guillotine. Ore-
gon, Washington, and North Dakota,
between 1920 and 1925, made tentative
steps forward with laws which do
not directly forbid anti-union contracts
but which deny injunctive relief when-
ever such contracts are caused to be
broken, unless irreparable damage is
threatened to property or personal
rights. Practically, the latter clause
of these statutes leaves a loophole for
the granting of equitable relief.

The most important recent attempt
to regulate anti-union contracts has
been made by Wisconsin. Bills in
Ohio, California, Illinois, and New
York have either failed of passage or

^ 236 U, S, I, 35 Sup, Ct. 240.

died in committee, but in Wisconsin
an alliance between representatives of
farmers and laborers was effective in
securing favorable action. Dairymen
had been struggling with the equiva-
lent of the anti-union contract, for
milk plants had tried to get them to
sign agreements not to join coopera-
tive associations. Organized labor
therefore almost insured passage of the
bill by including in it provisions also
protecting the farmers. The Wisconsin
Act of May, 1929, declares that con-
tracts whereby employees, employers,
or farmers agree not to join or belong
to their respective organizations as a
condition of employment or purchase
are contrary to public policy, wholly
void, and will not afford basis for legal
or equitable relief in any Wisconsin
court. While the constitutionality of
this statute remains to be defined, it
undoubtedly allows more liberal inter-
pretation than the Erdman or the
Kansas Act. Anti-union contracts are
not outlawed or prohibited. They may
be freely entered into, but will not enjoy
injunctive relief or permit civil suit for
damages in case they are caused to be
broken.

A bill quite similar to the Wisconsin
law was introduced in the Massa-
chusetts legislature early in 1930. The
governor, at the request of its sponsors
and in accordance with an excellent
provision of the state's constitution,
asked the Supreme Court of the Com-
monwealth for an advisory verdict on
the constitutionality of the proposed
enactment. On April 15, the full court
handed down an opinion to the effect
that the pending bill would be in con-
fiict with Section 14 of the Federal
Constitution and Sections i, 10, and 12
of the Massachusetts declaration of
rights. The Court said, after review-
ing the Adair, Coppage, and Hitchman
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cases, that "the principles thus declared
by the Supreme Court of the United
States prevail in this Commonwealth
. . . There is a wide field for the
valid regulation of freedom of contract
in the exercise of the police power,
(but) none of them go so far as to
justify a statute like that in the pro-
posed bill."' This opinion adds greatly
to the interest with which students are
awaiting a judgment on the validity
of the Wisconsin act.

The Common-law Status of Anti-union
Contracts

Organized labor has also sought to
free itself from disabilities in the Federal
courts by trying to secure passage of the
Shipstead Bill in Congress. Discussion
of this feature, however, follows better
a brief survey of what the common law
has done with anti-union agreements.

Union efforts to organize non-union
establishments in the face of anti-
union contracts may be related in com-
mon law to both the doctrine of con-
spiracy and that of restraint of trade.
The courts will hold these efforts to
be a conspiracy if it can be proved
that the union's purpose is to injure
the employer rather than to help itself
or if, in the absence of unlawful purpose,
it can be shown that the acts of the
organizers were illegal, i.e., fraudulent
or violent. On the other hand, even
though conspiracy might not be proved,
the organizers' activities could be pro-
hibited if the plaintiff succeeded in
convincing the court that trade had
been restrained.

The doctrines of restraint of trade
and conspiracy have both been applied
in important cases involving anti-union
contracts. Most of the cases originate
in disputes in industries which are

severely competitive, such as clothing,
the building trades, and the bituminou.s-
coal industr)\ It is obvious that or-
ganizing work must be done by the
union in businesses where employers
have strong incentives to pay lower
wages by hiring non-union men. The
soft-coal industry has probably fur-
nished the most important cases. They
have arisen in a region noted for bitter
warfare between the miners' union and
coal-mine operators who have mili-
tantly persisted in their determination
to " run non-union. " Failure to organ-
ize this West Virginia field has directly
contributed to the serious decline of
the United Mine Workers in recent
years. Wages in the coal industry
make up as high as 70 per cent of total
production costs, and, in a competition
intensified by the existence of too many
mines and a poor marketing system,
the operators who originally recognized
the union and paid the high union scale
of wages were compelled to break off
dealings in order to compete with the
undercutting West Virginia employers.
If the union had been successful in
organizing this field, competition among
operators might have been stemmed to
a certain extent, and stability estab-
lished, at least temporarily.

But the courts helped to decree
otherwise. It is no reffection on the
fighting ability of West Virginia mine
operators in industrial confficts to say
that the courts, in their decisions on
anti-union contracts, were most effec-
tive allies. It is tolerably plain that
they removed the necessity for resort
to methods more dubious.

In the case of Hitchman Coal and
Coke Company v. Mitchell et al.,* settled
by the United States Supreme Court
in 1917, is found what is still perhaps

'Quoted, Monthly Labor Review, July, 1930, p. 107. '245 U. S. 229, 38 Sup. Ct. 65.
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the leading decision on the relation of
union organizers to anti-union con-
tracts. The plaintiff, who operated a
coal mine in the Panhandle District
of West Virginia, recognized the United
Mine Workers from 1903 to 1906.
Thereafter, a strike over wages having
been called by the union, the company
decided to employ only non-union
men and caused each employee to agree,
at first by oral and later by written
contract, that he would not join the
miners' union while working for the
company and that, if he did become a
member, his employment would cease.
These contracts were not for a definite
period but were terminable at will.

The competition of all the West
Virginia non-union mines was so severe
that the union operators of the Central
Competitive Field (comprising Western
Pennsylvania, Ohio, Indiana, and Illi-
nois) were forced to choose between a
discontinuance of union relations and a
demand for easier terms from the
United Mine Workers. In either case
the union's position would have been
considerably weakened. Compelled
thus to fight for its power and even its
existence, it decided in the 1907 con-
vention to make strenuous efforts to-
ward organizing the non-union fields
and stabilizing the industry.

It is necessary to grasp this back-
ground in order to be able to judge the
adequacy of the court's decision when
the question of conspiracy arose. The
foregoing facts, of course, leave little
doubt that the ultimate purpose of the
organizing activities was to benefit the
union and not to injure the non-union
operators or employees. In order to
pass upon the immediate purpose and
the means employed, the acts of the
organizers leading to the suit must be
reviewed.

John Mitchell, president of the union.

delegated one Hughes to direct the work
of organization. It is important to
note his methods. He talked to the
employees of the Hitchman Company
singly or in groups when they were not
at work and, where successful in con-
vincing them of the benefits of union
affiliation and in securing their promise
to join, put their names down in a note-
book. He admonished them not to
divulge their conversion and asked them
to remain at work until he should have
proselyted a number large enough to
order an effective walkout. The practi-
cal logic of Hughes' plan is unassailable;
coal production would not have been
seriously interrupted if the union con-
verts had quit singly or in small num-
bers as soon as they had agreed to join.
A successful strike depended on con-
certed action. But in obeying Hughes
the miners were secretly breaking the
contracts which they had signed with
the company, for they had agreed to
cease employment whenever they joined
the union.

Learning of these activities, the em-
ployer prayed for an injunction in the
Federal District Court on the grounds
of unlawful restraint of trade and
conspiracy against the rights of the
company and the non-union miners.
The District Court granted a prelimi-
nary order, which, after hearing on ap-
peal, was vacated by the Circuit Court.
The plaintiff then appealed to the
United States Supreme Court, which in
1917 by a six-to-three decision reversed
the Circuit Court and granted a per-
manent injunction against the organ-
izing activities of the United Mine
Workers as carried on in this case. The
liberal justices. Holmes, Brandeis and
Clark, dissented.

The reasons of the majority are worth
noting. They deal with the immediate
purpose and means employed. The
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general tenor of the whole decision is
sounded at the beginning on the note of
individualism. The right of workmen
to agree to join or not to join unions is
pointed out, as well as the correspond-
ing right of employers to make non-
membership in unions a condition of
employment. Freedom of contract is
thus guaranteed on either side, "not to
be taken away by legislation unless
through some proper exercise of the
paramount police power." Further-
more a contract of employment, freely
arrived at, enjoys legal protection.
The fact that it is terminable at will
makes no difference, and unjustified
interference therewith by third parties
is actionable or subject to equitable
relief. The uninterrupted good-will of
employees has "a pecuniary value in-
calculably great" . . . "The right of
action for persuading an employee to
leave his employer is universally recog-
nized." The decision goes on to say
that "the case involves no question of
the rights of employees. The defen-
dants were not agents of the employees
nor do they assert any grievance in
their behalf . . . The right of em-
ployees to strike would not give to
defendants the right to instigate a
strike." And finally, as having direct
bearing on the question of immediate
purpose, the court, while granting the
right of laboring men to form associa-
tions and to ask others to join, points
out that such right is not absolute and
unqualified; it must not unjustifiably
interfere with the conflicting rights of
others.

Whether or not one believes there
was an unjustifiable interference by
the union with the rights of employer
and other workmen in this case, or in
any case, depends upon the relative
weight one gives to ultimate and
immediate purposes. The liberal will

chiefly consider the ultimate benefit
to the union and will be prone to disre-
gard the immediate injury inflicted on
others. The conservative will tend
to do the opposite. The majority
opinion therefore is on surer ground
when it takes up the means employed
by the union organizer. It is here
that Hughes' plan becomes important.
Tactically it was good. Legally it was
not. It was not completely open and
aboveboard, and for that reason more
than any other the court upheld an
injunction based on conspiracy. "De-
fendants deliberately selected that
method which would inflict the greatest
injury, fjvery Hitchman miner who
joined Hughes' secret order was guilty
of a breach of his contract and acted
a lie whenever thereafter he entered
plaintiff's mine to work. Hughes not
only connived at this but caused it,
for it was the main feature of de-
fendants' plan (to keep the employer
in ignorance until enough could quit
in a body to coerce the employer)."
From this the court deduced that the
union was not after members as such,
unless it could organize the mines and
secure recognition. The argument was
rejected that the men had only prom-
ised to join the union and would have
ceased working as soon as they had
actually become members.

The case thus turned against union
organizing activities in connection with
anti-union contracts. The conclusion,
that the decision hinged chiefly on the
means employed, is supported by the
words of the late Chief Justice Taft
in the case of American Steel Foundries
V. Tri-City Central Trades Council et al.,^
decided in 1921 by the Supreme Court.
Here the court declined to enjoin
"missionary work" among employees
by outside organizers in limited num-

'257U, S, 184, 42 Sup, Ct, 72,
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bers, so long as peaceful persuasion was
used and not "the unlawful and deceit-
ful means" of the Hitchman variety.

The Consequences of the Hitchman
Decision: State Court Decisions

Several circumstances made this case
of great moment to organized labor.
It received wide publicity. It involved
one of labor's largest and most powerful
organizations as it was engaged in
fighting for its life. If widely followed,
it might seriously check all union ex-
pansion. It was the measured verdict
of the highest tribunal of the land. The
anti-radical feeling which swept over
the country after the War served to
magnify the fears of labor organizations.

To what extent has the celebrated
Hitchman decision been followed.'
There are two answers to this question.
A study of cases decided in state courts
points in one general direction, a review
of Federal decisions points in the other.
In a Kentucky opinion' handed down
in 1920, the chief court of that state
denied a prayer by the Diamond Block
Coal Company to make an injunction
permanent against the organizers of
the United Mine Workers prohibiting
them from erecting shacks 200 yards
from the mine to serve as shelters for
employees who had been persuaded to
break employment contracts. The
plaintiff charged use of fraud, threats,
and coercion, but the court found no
evidence of anything but peaceful per-
suasion. Inasmuch as the employees
stopped work as soon as they agreed to
join the union, there was no essential
similarity with the Hitchman case;
both the purpose and means were
held lawful. In the exercise of their
right to organize non-union employees,
the union was judged not to be inter-

« Diamond Block Coal Co. v. United Mine JVorkers
of America, 222 S. W. 1079, 188 Ky. 477.

fering unjustifiably with the rights
of the employer. "The employer would
have no redress even if all his employees
should join the union, be discharged,
and the business closed."

Other examples of this liberal inter-
pretation by state courts are not want-
ing. Space is permitted here for only
one or two of the greatest significance.
The New York courts have shown their
independence of the Hitchman princi-
ples in cases arising out of the attempts
of the street and electric railway union
to seduce the employees of the Inter-
borough Rapid Transit Company in
New York City. The Interborough
had formed a "company union" among
its own employees and made non-
membership in the national organiza-
tion a condition of retaining employ-
ment. Nevertheless, in the case of
Interborough Rapid Transit Company v.
Lavin,'' when the company asked for
an injunction against union organizing
activities, the Court of Appeals found
only an "understanding" rather than
a definite agreement not to join. Inter-
ference with the company's rights was
justified, even to the extent of disrupt-
ing its organization; the purpose was
to benefit the union, not to injure the
employer. The court was liberal also
toward the means used, for it was held
not necessary for the organizers to tell
the plaintiff that certain men were be-
coming union members. Certainly this
goes far beyond the Hitchman doctrine.

The Interborough then required its
employees to sign definite agreements
not to join the union for a period of two
years. It again tried to secure injunc-
tive relief from union interference, in
the case of Interborough Rapid Transit
Company v. Creen,^ but the court
ruled that this anti-union contract was
' 247 N. Y. 65, 159 ̂'• E. 863 (1928).
» 227 N. Y. S. 258. I ;i Misc. Rep. 682 (1928).
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inequitable in that the employer re-
tained the unlimited right to discharge
at will any employee at any time within
the two years. The purpose of and
means employed by the union having
been held lawful, this case was con-
sidered not to differ in any important
respect from the Lavin case. The
Green opinion was delivered in a lower
court, but no appeal was taken.

In cases dealing with efforts of the
union to increase its degree of control
(by securing the discharge of non-union
employees or by organizing these non-
members) the New York courts have
almost always adopted an empirical
attitude. They have exhibited refresh-
ing disregard of any close adherence to
trammeling precedent and have insisted
on passing only on the case at issue,
recognizing that each case must turn
on its own circumstances. In the
Lavin decision, for example, the court
did not feel called upon to utter obiter
dicta about such questions as the
legality of union recruits concealing
their membership from the employer
where such knowledge would lead to
their discharge. The opinion dealt
narrowly with the points at issue and
relied closely on the actual, factual
record. This attitude is progressive
and liberal, for it removes the solution
of legal problems from the dead hand
of abstract logic and precedent and
recognizes that new and changing con-
ditions demand fresh and sympathetic
attention from plastic minds. Chief
Justice Taft gave moderate expression
to this concept in the Tri-City deci-
sion;̂  Justices Holmes and Brandeis
have followed it for many years.

Federal Decisions: The Red Jacket Case

In other states, the position of anti-
union contracts seems more or less in

* See note 5,

doubt. But when organized labor turns
to Federal decisions, it finds a gloomy
picture. With the exception of the Tri-
City decision, in which Mr. Taft took
cognizance of modern economic circum-
stances by granting the rights of out-
siders peaceably "to instigate a strike''
in other plants where competition
among employers affected wages over a
wide area, the Federal courts have held
anti-union agreements inviolable. One
of the most important cases is that of
International Organization, United Mine
Workers of America, et al. v. Red Jacket
Consolidated Coal and Cuke Company,^°
in which the opinion was written by
Judge J. J. Parker of the Circuit Court
of Appeals, Fourth Federal District.
It is important because several score of
coal operators were included with the
Red Jacket Company in the action and
because it was the first main attempt
of the miners' union after the War to
test the efFect of the Hitchman decision
in the old Panhandle District. It de-
rives additional interest from the fact
that many people believe it to follow the
Hitchman case closely as to circum-
stances and principles.

The bill of complaint was filed in
1920; the appeal was decided in 1927.
The facts showed that the union organ-
izers, in attempting to induce the non-
union employees to break their agree-
ments, did not employ the Hughes
methods to which the Supreme Court
had objected in 1917. Those who
agreed to union affiliation left their
jobs in the mine. But they refused to
give up living in the houses which had
been furnished them by the company.
In this they were supported by the
union organizers, who assisted them
financially and otherwise in resisting
eviction. The decision which made

'" 18 Fed, (zd) 839; certiorari denied in 275 U, S-
536,
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the injunction permanent was based on
restraint of interstate trade and on
conspiracy, a "conspiracy to restrain
trade." It was held that the union's
purpose was chiefly one of malice to-
ward the operators rather than of
benefit toward itself and the employees.
While the right of the United Mine
Workers to organize non-union men
was recognized, they were unjustifiably
interfering with equal rights of the
employers when they caused the em-
ployees to break contracts. It was the
induced breach of contract which be-
clouded the union purpose.

But it seems very probable, in view
of the latter part of the opinion, that,
after all, the unfavorable decision rested,
as it did in the Hitchman case, on the
means employed. That is at once the
point of similarity and the point of
difference between the Red Jacket and
Hitchman cases. The Supreme Court
in the Tri-City decision condemned
chiefly the means used in the Hitchman
case; certainly the same would hold for
the Red Jacket case. The point of
difference lies in the nature of the
means. In the Hitchman case, said
the court, the organizer used secrecy
bordering on fraud: he let the miners
stay at work after they, in violation of
their contracts, agreed to enter the
union ranks. In the Red Jacket case,
the illegal methods consisted of aiding
the strikers to resist eviction from the
company houses. These cases there-
fore are not essentially or practically
the same. The later does not neces-
sarily follow from the earlier.

The Effect of the Red Jacket Case: The
Shipstead Bill

Be that as it may, the effects are the
same. In spite of favorable treatment
in a number of state jurisdictions,
organized labor finds the general out-

look menacing, for nowadays the Federal
courts exercise the greater influence on
labor questions. Any employer may
sue in a Federal court if interstate com-
merce or diversity of state citizenship
is involved. On that account the
American Federatiofl of Labor has for
several years devoted a large portion of
its energies toward securing the passage
through Congress of the Shipstead Bill,
an act designed to remedy some of the
major abuses which have developed in
the granting of labor injunctions by
Federal courts in recent years.

There are, from the standpoint of the
present discussion, four points worth
noting in the proposed bill. The lan-
guage is as explicit and definite as it is
possible to make it. This is because
labor believes that its former "magna
charta," the Clayton Act, was treacher-
ously and vaguely worded. In the
Shipstead Bill there is very little of
"the elaborate confection of studied
ambiguity." In the second place,
there is a definite statement of "public
policy" regarding labor organizations.
There is a casting off of the old abstract
doctrine of individualism and freedom
of contract which found expression
in the Coppage decision in such words
as "wherever the right of private
property exists there must and will be
inequalities of fortune" and "i t is
from the nature of things impossible
to uphold freedom of contract and the
right of private property without at
the same time recognizing as legitimate
those inequalities of fortune that are
the necessary result of the exercise of
those rights." The Shipstead Bill in
its second section takes the social
viewpoint when it states that "under
prevailing economic conditions, devel-
oped with the aid of governmental
authority , . , , the individual unor-
ganized worker is commonly helpless
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to exercise actual liberty of contract
. . . and thereby obtain acceptable
condition of employment," and when
it stresses the desirability of organiza-
tion for collective bargaining "free
from the interference, restraint, or
coercion of employers of labor."

Section 3 deals directly with anti-
union contracts. After stating that
in general "no promise contrary to
the public policy declared in Section 2
shall be enforceable or afford any basis
for legal or equitable relief," it says
that it specifically means any promise
made by an employee or prospective
employee as a part of an employment
contract wherein he agrees not to be-
come or remain a union member and
agrees also to leave his job in case he
does become or does remain affiliated
with the union. In short, this section
resembles the Wisconsin law. Anti-
union contracts are declared contrary
to public policy and, though not illegal
per se, will not afford basis for damage
suits or injunctions.

Section 4 also deals with anti-union
contracts. In a list of nine specific
labor activities which Federal courts
are forbidden to enjoin, clause (b)
states that no injunction shall issue to
restrain employees singly or in concert
from becoming or remaining union
members regardless of agreements not
to do so, and clause (i) protects from
injunction any organizers who "urge or
induce without fraud or violence"
employees to break such agreements
regardless of promise. These clauses
are not redundant with Section 3,
because the latter is broader than they
are. Section 3 removes legal as well as
injunctive relief and, if the Supreme
Court should declare it too sweeping,
clauses (b) and (i) of Section 4 might
still be valid.

The amended Shipstead Bill has
been favorably reported by a sub-
committee of the Senate Judiciary
Committee. There is a question in
many minds as to how effective it will
be in removing present disabilities.
Some look upon it as a distinct though
imperfect step forward. Others, like
Andrew Furuseth, the famous president
of the Seamen's Union, believe that it
still gives an unfavorable Supreme
Court plenty of room for oppressive
interpretation. As far as anti-union
agreements are concerned, even grant-
ing the constitutionality of the Ship-
stead provisions, it seems not improb-
able that the phrase "without fraud or
violence" still affords leeway for court
condemnation of union-organizing ac-
tivities whenever the methods em-
ployed, as in the Hitchman and Red
Jacket cases, are open to question.
As regards purpose, however, the
Shipstead Bill undoubtedly removes
from the taint of illegality the mere
inducement to breach of contract
as such.

Experience with the Supreme Court's
interpretation of the ambiguously
worded Clayton Act and realization
that a similar fate may await any other
liberalizing law, if passed, lead to the
other chief way in which organized
labor may try to change the attitude
of Federal courts, namely efforts toward
securing a greater number of liberal
judges. Up to the present time there
have been no widespread attempts
to influence the selection of the
personnel of the judiciary, probably be-
cause of the obvious objections to this
method. But the Parker controversy
has shown what can be done in a nega-
tive way. It will be interesting to
watch developments during the next
few years.






