
ON AGENTS AND '*AGENGIES"

By NATHAN ISAACS

/. Legal Distinctions and Business
Dlferences

r I A H E R E are two ways of getting
I the work of distribution of one's

products attended to: one is by
means of agents and the other is
through sale to independent dealers.
The law is ready with antitheses to set
the methods off in sharp relief. A man
is responsible for contracts made by his
agent within the apparent scope of his
authority and for the torts committed
by his agent or servant while acting
within the actual scope of his employ-
ment ; there is no such responsibility for
the independent dealer serving the very
same functions. The original owner
retains title to his goods and, inci-
dentally, bears numerous risks while
they are in the hands of his agents, in-
cluding the risks of loss, deterioration,
non-sale, and eventually of failure to
collect the purchase price from the ulti-
mate buyer; these risks are normally
shifted to the independent dealer when
he is interposed. The seller becomes
involved by the law of warranty in a
legal relation with the purchaser when
he sells through an agent; there is no
warranty to a subvendee with the inde-
pendent dealer intervening. On the other
hand, in selling to a dealer, one loses
control over resale prices and limits his
power control over sales policies and
concurrent activnities, such as the han-
dling of competing lines; he has abun-
dant control in these matters when he
works through a representative whom
the law brands as an agent Not to cite
authority for the obvious, hut to illus-

trate the legal point of view, we may
turn to the recent case of The Federal
Trade Commission v. Curtis Publishing
Company.^ The company had entered
into contracts with 447 wholesale deal-
ers in magazines to the effect that these
dealers would become agents and devote
all of their time to the Curtis com-
pany's publications. The Supreme
Court of the United States, overruling
the Federal Trade Commission, held
that this practice was not in violation
of a statute which condemned stipula-
tions for exclusive dealing in the goods
of one seller. "Judged by its terms,"
said the Court, "we think this contract
is one of agency, not of sale upon con-
dition, and the record reveals no sur-
rounding circumstances sufficient to give
it a different character. This, of course,
disposes of the charges under the Clay-
ton Act." A difficulty may arise, to be
sure, in distinguishing between an agent
and an independent dealer, but that is
merely a difficulty of fact. All you have
to do is to determine the proper label
to be placed upon your selling represen-
tative, and the law attends to the other
details. This legal world is, indeed, a
very neat little world.

I. The moment we turn to the busi-
ness realities behind these legal concepts,
we are in the midst of a most disturb-
ing confusion. Some of it, let us grant
at the outset, is due to the ignorance of
the business man. He impiously re-
moves the landmarks between legal con-
cepts that they of old time have set.
He constantly talks of "agencies" when
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there is no relationship of principal and
agent involved. He tells us that a cer-
tain department store has the Boston
agency for a particular brand of kitchen
utensils, whereas in reality the depart-
ment store huys the goods outright and
sells them again. He can direct us to
the local agency of every make of mo-
tor car, regardless of the fact that some
are sold in his community by factory
branches, others by independent dealers,
and still others by semi-independent
local subsidiary corporations. His ig-
norance goes further. On the hack of
thousands of automobile sales contracts
made in the last few years by local inde-
pendent business houses there is printed
a standard form of warranty adopted
by The National Automobile Chamber
of Commerce, over the signature of the
manufacturer, with whom you must re-
member the purchaser has had no direct
dealings, and who is of course quite free
from any warranty liability to the sub-
vendee. The warranty not only as-
sumes that in its absence there would
he other warranties, express or implied,
but it reflects the belief that just be-
cause a manufacturer warrants a thing,
a dealer need not.^ It seems quite clear
that business has failed to grasp the
beautifully clear distinction between dis-
tributing through an agent and distrib-
uting through an Independent dealer.

- The utandard form of Manufacturer's Warranty
for Motor Vehicles adopted by the National Auto-
mobile Chamber of Commerce, Inc., reads as fol-
lows:

WARRANTY
"Thu is to Certify, That we. Company,

warrant each new motor vehicle manufactured by
us. whether passenger car or commercial vehicle,
against defect! in material and workmanship under
normal use and service, our obligation under this
warranty being limited to making good at our fac-
tory any part or parts thereof wliich shall within
three months after delivery of such vehicle to the
original purchaser be returned to us with trans,
portation charges prepaid, and which our examina-
tion shall disclose to our satisfaction to have heen
thus defective; this warranty heing expressly iu lieu
of all other warranties expressed or implied and of
all ether obligations or liabilities on our part, and we

2. Ignorance, however, is not the only
source of the failure of business to fit
into the nicely molded framework of
the law. If we turn to the actual prob-
lems confronting the manufacturer or
wholesaler in marketing his commodity
or causing it to be marketed effectively,
we find his head filled with the difficul-
ties that one might have supposed be-
longed solely to the Independent dealer,
once that person had set foot on the
stage. We have already alluded to a
possible desire to control such matters
as setting the resale price and prevent-
ing the dealer from carrying competing
lines or causing him to carry a full line.
He may have to ahandon efforts to con-
trol independent dealers in such mat-
ters. Yet he is deeply concerned about
how his goods will go ahead from the
dealer to the consumer. He may con-
duct national advertising, although he
will sell the individual reader of the ad-
vertisement nothing without the inter-
vention of the local dealer. He is con-
cemed about the effective organization
of his dealers, about good-will among
them, for them, for himself, and for his
commodity. Dealer-helps, the promo-
tion of sales by means of throwing open
his plant to visitors, cooperation in local
advertising, the giving of prizes and
bonuses to dealers' salesmen, the train-
ing of the dealers' employees in the

neither assume nor authorize any otber person to
assume for us any other liability in connection with
the sale of our vehicles.

"This warranty shall not apply to any vehicle
which shall have been repaired or altered outside
our own factory in any way so as, in our judgment,
to affect its stability or reliability, nor which has
been subject to misuse, negligence or accident, nor
to any commercial vehicle made by us which shall
have been operated at a speed exceeding the fac.
tory rated speed or loaded beyond the factory rated
load capacity.

"We make no warranty whatever in respect to
tires, rims, ignition apparatus, horns or other sig-
nalling devices, starting devices, generators, bat-
teries witld shields, speedometers or other trade
accessories, inasmuch as they are usually warranted
separately by tbeir respective manufacturers."

Company,
. • Company.
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handling and selling of the product, the
making of surveys for the dealers—
these are practical problems that are not
removed, hut on the contrary, are made
more difficult by the system of market-
ing through independents.* Even the
shifting of financial burdens is by no
means absolute. Quite aside from a
very real intereist in the continued sol-
vency of his dealer-customers, the man-
ufacturer or wholesaler may find it ad-
visable to lend a hand in financing the
ultimate consumer of his product by or-
ganizing such a banking institution as
the General Motors Acceptance Cor-
poration or making some arrangement
with existing banks so that the flow of
his product will not he checked by the
limited power of the dealers to extend
credit to consumers.* If we look into
the sales contracts in common use be-
tween manufacturers and dealers, we
find curious provisions calculated to
permit the manufacturer to inspect, con-
demn, and substitute for the goods that
will be the dealer's, and in general to
see that the dealer will handle the goods
properly and particularly keep ample
suppUes and parts on hand to Insure
good service to the customers long after
the principal product is sold and paid
for. In fact, in connection with the
later service, the manufacturer is even
more eager to keep the price of parts
and labor down, than he was to keep the
original sales price up. The executed
contract of sale, the so-called unilateral
contract, in which nothing remains to be
done but pay for the goods, is a fine
concept in the law hooks, but unfortu-
nately very few types of business can be

' The foregoing list of problems is taken almost
bodily from the titles of a series of problems begin-
ning with number 200 in Professor Tosdal's Prob-
lems in Sales Mcaagement. (First edition.)

* For the set-up and forms of the General Motors
Acceptance Corporation, see Magee, Materials for
the Study of Banking, pp. 743 ff.

built up on the touch-and-go system. At
any rate, the independence of the inde-
pendent dealer is not nearly so clear-cut
as his title would indicate. The husi-
ness world is not quite so neat as the
legal world.

3. Even if the business man's igno-
rance could be overcome and the law
could enforce its theories that, after the
passage of goods to a dealer-customer,
the manufacturer is no longer concerned
with their sale, or whether they are sold
at all—and something like this is the
solution implied in many a court deci-
sion—the difficulties arising from the
business man's tendency to treat a deal-
er-representative as an agent would not
be solved. The difficulty goes deeper
than an imperfect analysis or a perverse
desire of Lombard Street to dictate a
new law to Westminster Hall, such as
Lord Holt once thought he detected.
Its roots are in the fact that the law
which we are applying to modem busi-
ness took its shape before modem busi-
ness was dreamed of. We may illus-
trate the point by referring to one aspect
of the law of sales: the warranty.
Without going back to Lord Coke's
day, when one could escape the effect
of his representation by insisting that
he hadn't said, "I warrant," we can
readily distinguish hetween the eco-
nomic condition in which the maker nor-
mally sold his wares to the user and
the modem condition, in which division
of function has progressed so far that
we rarely come into contact with the
makers of the things we use. Under
the simpler condition one had but to
select reliable makers of wares, let us
say of carriages, and feel confident that
they knew whereof they spoke, in the
first place, and that in the second place,
one could hold them to their prom-
ise to make good any loss or defect
should anything unforeseen develop.
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When division of function progressed to
the f>oint where one man devoted all
his time to selling carriages for others
who made them, the condition was still
saved by the law of agency, which
bound the employers to the consequences
of the agent's assertions, at least to
what he said within the apparent scope
of his authority, as if his employers had
spoken themselves. But when the dis-
tributing end of the carriage husirsss
—or was it the automobile business by
that time?—was organized so that a
whole business organization devoted all
its time and energy and capital to the
work of selling and distributing, a gap
appeared in the scheme. In other
words, under the modem reorganiza-
tion of business the accidental fact that
one manufacturer sells his wares in Bos-
ton through a branch and another sells
similar wares in the same city through
an independent dealer — whose inde-
pendence we may have to qualify, not
only by the interference we have already
described, but also by finding that the
dealer is a corporation controlled by the
manufacturer—will make the difference
between answerahleness by one for
breach of warranty (and according to
the traditional view for his negligence,
too), and immunity in the other. More-
over, the sales law cuts off the implied
warranties of quality even on the part
of the intermediary in a good many
cases; in fact, this applies wherever
goods are hought under their trade
name. Thus, a can of food or a pack-
age of drugs or a. piano or an automo-
bile is bought under its trade name, per-
haps as a result of the persistent adver-
tising of the producer or dealer, or both,
and is found unfit for the purpose for
which it is bought, or for any purpose,
to make the assumption stronger. The
dealer is free under the statute. The
producer can hide behind the common

law proposition that a warranty does
not run to a suhvendee. We shall find
courts wrestling with this anomalous
situation and doing some very sensible
but highly illogical things under the
circumstances. The point here is simply
that the source of their difficulty is to
apply the law which grew up under an
old economic order to a new order for
which it does not adequately provide.

4. Perhaps we should add a fourth
source of trouble in distinguishing be-
tween the agent and the independent
dealer, the difficulty hrushed aside a
moment ago as a mere question of fact.
If the business man is frequently too
obtuse to understand the nice distinc-
tions of the law, the lawyer in return is
likely to he intolerant of the situation
where, to tell the truth, there is no an-
swer to his sharply put question of fact.
To the lawyer a man either is or is not
an independent dealer. To the business
man there are all kinds of degrees and
gradations between the two. It seems
arbitrary under the latter view to make
everything depend on the necessarily
arbitrary answer to the question
of independence. Thus, if I hire a
man to wash the windows in my build-
ing, it is impossible to foretell whether
I shall he held liable for his negligence
in dropping a bucket on a passer-by. He
may be deemed a servant and he may be
deemed an independent contractor. Of
course some cases are clearer than
others. It is, I suppose, fairly clear
that if I hire a yellow taxicab for ever
so long a drive, no one can hold me
responsible for the negligent driving of
the chauffeur. Yet, why should a result
be. different if I hire a black automobile
and its driver with it? And if my busi-
ness takes me to a small town and I
make arrangements with an autoist at
the station to take me around to see my
customers, just which of the two situa-
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tions am I facing? Perhaps neither
solution in the doubtful cases will he
termed unjust, although one may be con-
siderably more embarrassing than the
other. Yet there are cases where the
unevenness of treatment, based on the
distinction sharply drawn between an
employee and an independent, may be
deemed unjust. Workmen's compensa-
tion laws protect the employee; they
have nothing to say about the indepen-
dent contractor doing the same kind of
work. Labor unions are given certain
privileges, but a guild of contracting
laborers is a trade association with none
of these privileges. The independent
contractor may or may not have the spe-
cial exemptions or the preferred claim
for remuneration accorded the laborer.
Coming back to our problem of organ-
ization of marketing through employees
or outsiders: two establishments man-
ufacturing similar articles, say phono-
graphs, may have different policies for
marketing; let us assume that one sells
to the public through a large marketing
department and the other sells its en-
tire product to a corporation specifically
organized to handle the product. The
difference is largely on paper. One
method may not be any cheaper than
the other. Through special contracts
and a surety company's bonds they may
have adjusted their risks so that there
is practically no difference between them
in this respect. The circumstances that
have led the two establishments to adopt
such different policies may be purely
personal or accidental. Yet the hand
of the law falls very unequally upon
them unless lawmakers are exceedingly
careful. Thus, taxes on such products
based on the selling price have given
an advantage to the manufacturer
whose product passed out of his hands
most quickly and at the smallest appar-
ent selling price. Naturally, unless such
1 8 *

a law is corrected in its administration
or by statutory amendment, it will drive
establishments to assume a form of or-
ganization which the lawgivers had no
idea of favoring. Again, states make
requirements of foreign corporations
for taxing or other purposes which fall
heavily on the huge organization doing
a part of its husiness in their horders
through branches, whereas the interpo-
sition of the nominal independent leaves
the large organization free of the bur-
den. If the local representative is an
agent, suit may be brought in some
states against the corporation by serving
a notice on him; not so if he is a real
or nominal independent, even though he
is paid the same commission that an
agent receives. Even the criminal law
makes use of the sharp distinction: the
defaulting agent is an embezzler, whiie
the defaulting independent is merely a
debtor. The law tends to speak in such
sharp alternatives because one of its
functions is to settle disputes—to it
everything in the world is either black
or white. Business is not concerned
with disputes except as a last resort,
and then as an afterthought. Accord-
ingly it goes on organizing conveniently
with intermediaries, who are neither
hlack nor white, with "agencies" which
are neither employees nor independent
dealers. Can the law make room for
them?

Legal Concessions to Business
Realities

As a matter of fact, the law has been
yielding to the pressure produced by the
changed realities with which it has been
forced to deal through the old con-
cepts. In this particular field of assim-
ilating the independent dealer and the
agent, some remarkable legal changes
have developed, the significance of
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.which can now be seen against the busi-
ness background that we have sketched.
The methods by which these changes
have been brought about are all of the
methods known to legal history. These
have been stated by Sir Henry Maine
as Legal Fictions, Equity, and Legisla-
tion. For convenience we may consider
them in this order and group the
changes in accordance with the method
through which they have been brought
about.

I. The method of Legal Fictions is
commonly spoken of as something of
the past. We have, of course, certain
dogmatic fictions, such as that he who
acts through another acts personally, but
these, we are told, are mere aids to
classification and short cuts in expres-
sion rather than devices for changing
the law. Yet, when hard facts are
forced against an unyielding law some-
thing must happen. The form of the
law is likely to be preserved though its
content is changed. Thus, the Ameri-
can College of Electors provided for
in the Constitution is preserved, but its
use is a mere fiction. So in the matter
of selling through independents, in
order to get the legal advantages of a
buffer organization as far as credit and
liability are concemed, and yet retain
the advantages of control, the subsid-
iary selling corporation has been de-
vised. It is independent in theory. In
practice it is made up entirely or in
large part of the men who control the
principal corporation. There is a limit
to the use of such subsidiaries. The
law will pierce the veil of corporate
entity in case of fraud. It will not tol-
erate subsidiaries, the object of which
is to evade a positive law or to deceive
the public. There is a wide range of
variation in the independence of local
selling corporations, from the condi-
tion in which the sales corporation is

completely controlled by the parent or-
ganization to a condition where it is in
fact the parent and the producing cor-
poration is a mere feeder. Even with-
out the subsidiary, however, the degree
of independence of the nominal inde-
pendent may vary greatly. In the days
when the retailing end of the brewery
business was organized through mort-
gages with tying clauses, the licensed
"owner" of the saloon was hardly more
independent than the manager of a
chain store. On the other hand, where
the formal relation between the pro-
ducer and the distributer is reduced to
the form of a lease, as in the case of
the gasoline pumps,' there may be a
thorough-going control in one or two re-
spects and none whatever in others.
Where goods are sent to the distributer
on consignment it may be quite impos-
sible to tell whether the title is retained
by the producer or wholesaler with the
sole purpose of protecting credit, or
whether the relations between them
amount to those of principal and agent
in reality as well as in name. It some-
times happens that an independent deal-
er is converted on paper into the nian-
ager of a store taken over by a creditor
under an agreement that will gradually
make him an Independent dealer again
if his account is taken care of. AU of
these arrangements, the common fea-
ture In which is that one relationship
exists on paper in order to get the force
of the law behind an arrangement, while
the actual relation not recognized by
the law is simply some form of agency
or sale In a scheme of distribution, may
fairly be termed instances of the use
of Legal Fictions to keep the law in
harmony with the actual needs of a
growing and changing business order.

'••Federal Trade Commission v. Sinclair Re/ining
Company, 261 U. S. 463.
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The use of such legal covers for busi-
ness realities is attended with certain
dangers. In the first place, courts and
commissions are likely to say at any
tum that what cannot be done directly
cannot be accomplished hy indirection.
It was contended, for example, by the
Federal Trade Commission in the case
first cited, that the effect of signing up
the four hundred wholesale dealers in
periodicals as agents was just as clearly
to cut off the only effective means of dis-
tributing rival periodicals in many com-
munities as the effect of any system of
restraint of trade could he. Occasion-
ally a court takes the stand that a hall-
ment-lease or consignment arrangement
or other device that holds back the tech-
nical consummation of a sale for credit
purposes is to all intents and purposes
a sale with a mortgage hack to the
seller, and they treat the property In
question accordingly, for taxation pur-
poses, for purposes of the administra-
tion of estates, and for determining the
rights of other creditors. A more seri-
ous danger, however, in using devices
for purposes for which they were not in-
tended, lies in the unforeseen conse-
quences that show themselves in extreme
cases. It may not make much difference
whether you are called a manager or
an owner subject to incumbrances, so
long as your rights and duties are clear
and you are able to exercise and per-
form them. But it may make a great
deal of difference in case of the sudden
death of the occupant of the ambigvjous
position, or the declaration of war be-
tween the country in which he has been
operating and the country of the other
party to the arrangement. What ter-
minates or suspends a contract may not
so affect a hold on title. To take care
of such unforeseen consequences the ob-
\ ious method is to try to foresee them.
Thus there has grown up a most com-

plicated type of contracts with agencies
that, at least between the parties, com-
pletely inverts the legal pattern with
which it begins. It shifts the incidence
of every risk—loss or destruction or
spoliage of goods, changes of styles,
business depressions, death of parties,
changes of law, war, any risk you can
think of—from the place where the
law would have it fall to whatever
place the parties agree upon. Some
risks cannot be shifted so easily: for
example, the risk that the employer of
the agent runs of being held to the
agent's hargain quite regardless of the
agent's disregard of private instruc-
tions, but even here something can he
done. The contracts sometimes seek to
prevent at the outset every act and ges-
ture that could possihly entitle the puhlic
to look upon the representative as an
agent with general authority. The kind
of sign to he placed on store or office,
the mode of signing letters and agree-
ments, and similar details are very care-
fully regulated in some of these agree-
ments. They come gradually to disre-
gard the standard relationships that the
law knows and set up in their places
innominate relationships in which suh-
stance triumphs over form.

2. When courts realize the discrep-
ancy hetween the outer form and the
real substance of a relation, we find them
ready to do equity by ignoring the
form. A long time ago Courts of
Equity found business men using a
document that on its face conveyed
the property of a borrower of money
to the lender. When they learned
what the substance of these transactions
was they gradually developed mortgage
law so that today such a document gives
the lender security for his loan, but
nothing more. In like manner they
have come to learn in more recent
times that in spite of the form of pass-
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ing title by sale, business men do not
really give up all their interest in a case
of goods as soon as it is given to a car-
rier. The illogical doctrine of stop-
page in transitu is a concession to the
business realities. Though technically
possession as well as title may be in the
buyer so that the seller is nothing hut
an unsecured creditor, it seems outra-
geous to the business man for his goods
to he thrown into the general mass, the
untouched case being sold with the rest
at a sacrifice to give him and the others
a few cents on the dollar. Thus, an ex-
ception has heen made if he can stop
the goods that have not yet reached the
insolvent purchaser. In actual business
the principle is likely to be carried
further. The unopened cases in the
insolvent's warehouse or cellar seem so
ohviously to belong to the unpaid seller,
that the other creditors will go far in
conceding to him the right to remove
them. Courts do not go so far as husi-
ness men do in qualifying the title of
the dealer to goods on his shelf. The
function of the credit department of a
business to see that goods are used by a
dealer in accordance with the ordinary
understanding of business men is largely
extra-legal. Yet in extreme cases a re-
ceiver appointed to preserve assets, to
say nothing of resort to statutory pro-
cedures which we shall consider pres-
ently, may remind the dealer that he is
a kind of trustee for his creditors. I
have before me the correspondence in a
typical case where a wholesale jeweler
remonstrates with his customer for tak-
ing on new lines and for incurring ex-
penses that make his continued success
unlikely. There is reflected in it a whole
series of developments in the relation
between wholesaler and retailer that the
law has missed In making one sales code
apply to sales to dealers and sales to
consumers. In the first place, this

wholesaler has a minute knowledge of
the finances of the retailers. He knows
exactly what they have been doing for
years, what they can afford to do now,
and what they cannot afford to do. He
knows exactly how their accounts stand
with other wholesalers. He can talk
to them as he would to branch managers
—and he does. And they take it in
very much the spirit of branch mana-
gers. It is not surprising then that
courts of equity can be prevailed upon
with very flimsy technical grounds to
permit the creditors of a business to
come in and protect their interests.

Not only in their relations with each
other, but in their dealings with the
public, will the court occasionally look
at the realities rather than the form of
the relation between producer and dis-
tributer. We have mentioned the gap
caused when a law of warranty that op-
erates only hetween buyer and seller is
applied in a world where the seller is
only a conduit who might have been, but
generally is not, an agent. Naturally
the courts have felt that there was
something wrong in this situation, and
although they have generally not an-
alyzed the business realities behind it,
they have listened most intently to any
argument that could be used to make
the producer of deleterious foods and
unsafe machinery liable to the very per-
sons for whom the goods were intended,
the subvendee. They have opened up
three avenues of approach to the man-
ufacturer. In the first place, they have
held that manufacturers were liable to
injured persons if they fraudulently con-
cealed known defects. There is no ob-
jection to the principle except that it is
rarely possible to prove a case under it.
Then they have developed, and some-
what overdeveloped, a doctrine as to
things "intrinsically dangerous." The
first case on this subject in New York
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was one of a poisonous drug improperiy
labeled. This was a reasonable deci-
sion, and the court refused a little later
to extend the doctrine to a fly-wheel or
a boiler. In later years, however, the
New York courts have extended the
doctrine so as to include among articles
intrinsically dangerous a scaffold, a der-
rick rope, an elevator, a siphon-hottle,
and a steam coffee-um. Other states
have followed suit, one going so far as
to hold a cake of soap an intrinsically
dangerous article. A third approach
has heen worked out by the New York
Court of Appeals in the famous case of
McPherson v. Buick Motor Company;
namely, that the manufacturer can be
held liable on the basis of ordinary
principles of tort if it can be shown
that he was negligent in permitting the
article to go out as it did. All of these
doctrines together tend to change the
law to meet the modem reorganization
of business, but they, are by no means
broad enough to make up for the fail-
ure of the law to make a distinction be-
tween sales to a dealer who is a part
of the business organization, and sales
to consumers, in the matter of the run-
ning of warranties."

3. The remedy must come from the
legislatures. In fact, the legislatures have
already done a great deal to meet the
whole series of difficulties raised hy the
modern reorganization of business in
the face of a common law that had been
fixed before the days of middlemen.
The whole lav;? of trade-marks and
trade names is, of course, rendered nec-
essary only where a middleman stands
between the maker and the consumer.
Perhaps we should have mentioned this

* McPherson v. Buid Motor Car Company
(1916), 217 N. Y. 382. The other matters in this
paragraph are discussed in the Harvard Lav) Re-
vievi note reprinted in Schaub and Isaacs, The Lam
in Business Problems. A fourth approach may be

development among the non-statutory,
equitable developments of courts, for
th« lines between technical trade-mark
Infringement and unfair competition of
a general nature are not easy to draw.
Modern pure food and drug acts and
inspection laws of many kinds are an
indirect outgrowth of the same separa-
tion of maker and consumer. We are
more directly concemed here with those
laws that give effect to the business man's
point of view in making the title of the
dealer-purchaser less than absolute.
The bankruptcy acts, originally applied
only to merchant-dehtors, are perhaps
the greatest concession in this direction.
They are not merely a means for the
collection of dehts past due, but for the
protection of interests that are merely
threatened hy the improper conduct of
the debtor. That is, although the mer-
chant-debtor has title to his stock in
trade, under the bankruptcy law he is
not free to utilize that title so as to dis-
regard the interest of his creditors in
that stock. To this extent the undefined
interest of these creditors becomes a
legally protected interest. A recogni-
tion of the same interest is manifested
in the bulk sales laws. The early stat-
utes on the subject were held unconsti-
tutional. The courts argued that own-
ership carried with it the right to sell.
But legislatures came hack with care-
fully worded statutes of notice and con-
structive fraud to safeguard the very
same interest of creditors. These are
today readily accepted as part of our
legal system.

What we need, however, is a more
whole-hearted recognition of the deal-
suggested: In some cases the independent dealer,
while independent in most respects, is also the agent
of the manufacturer for the particular purpose of
making a warranty. This is at least suggested in
the language of the warranty quoted above in
note 2.
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er's place in modern business organiza-
tion. On the one hand, this will mean
greater responsibility by the manufac-
turer to the puhlic, full responsibility
for his frauds and negligence, whether
his products are intrinsically dangerous
or not, and also liability as a warrantor
where he, through representations, in-
duces the public to buy his product from
such distrihuters as he has chosen. In
retum the law does and should protect
this product in transit from all kinds
of adulterations, unfair imitation, and
misrepresentation. On the other hand,
the recognition of the dealer's place
will cause him to be assimilated
with the agent in many respects to
the great advantage of the manu-
facturer. We have been drawing
the line too sharply between him and
the agent. As to the latter we have
been permitting price control, exclusive
dealing, full-line forcing, and complete
protection from competition with other
agents dealing in the same commodity.
As to dealers we permit none of these
things—we brand them as "unfair
methods of competition." In the Beech-
Nut Packing case ^ which condemned

' Federal Trade Commission v. Beech-Nut Pack-
ing Co., 257 U. S. Agreements by dealers to
maintain certain resale prices are not illegal in
themselves in England, Canada, several of the
states of the Union, or leading foreign countries
(13 Corpus Juris, 483 at note 39; Davies, Trust
l.av/s and Unfair Competition, see index under Re-
sale prices, foreign decisions). The federal courts
of the United States have taken a firm stand
against such contracts sometimes on the theory
that they are in restraint of trade, sometimes in
a tone that it ia reminiscent of the rules of real
property forbidding restraints on alienation or of
some doctrine of "natural law," but more recently
on the hasis of the several anti-trust acts (See

the efforts to prevent price-cutting
among dealers, Mr. Justice Holmes ex-
pressed his inability to see wherein a
method of competition was involved.
Certainly if a manufacturer refuses to
cut his prices, he is not thereby engag-
ing in a method of competition with
other manufacturers. Whether he can
successfully carry out his purpose will
depend on what they do. At all events
it seems that some better criterion is
necessary to distinguish between good
and bad practices than to say that there
can he no interference with competi-
tion by any control of the assistants
whom you tie to your organization with
one external legal device, and that every
attempt to control those bound to you
for the same purpose constitutes "an
unfair method of competition" if you
tie them to you with another legal device
—regardless of the fact that neither de-
vice was formulated for the needs of
modem husiness, regardless of the fact
that neither device is used without being
completely remade so as to shift bur-
dens and risks and profits very nearly
to the place where business men believe
they should fall.

Schaub and Isaacs, T/ie Lain in Business Probtems,
pp. 277-280: note particularly tbe leading cases—
Dr. Miles Medical Co. v. John D. Park and Sons
Co., 220 U. S. 373; U. S. V. Colgate and Co., 250
U. S. 300; U. S. V. A. Schrader's Sons, Inc., 251
U. S. 85; Bobbs-Merriil Co. v. Straus, 210 U. S.
339). It makes no difference whether the contract
is express or implied, direct or roundabout {Frey
and Son v. Cudahy Packing Co., 256 U. S. 208;
Federal Trade Commission v. Beech-Nut Packing
Co., 257 U. S. 441). The Federal Trade Commis-
sion fias recommended that price-maintenance ar-
rangements be permitted subject to the supervision
of some administrative tribunal (cf. Swenson, Na-
tional Government and Business, 435)'.'
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