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J UST as there is a body of physical
law, so there is a system of eco-
nomic law. The engineer and the

mechanic must acquaint themselves with
physical laws in order to erect sky-
scrapers and construct submarines.
Likewise the business man must master
the laws of economics to solve his prob-
lems. The laws of business economics
differ from the laws of physics and
mechanics in that the former are usually
stated as tendencies toward certain
courses of action under certain condi-
tions, while the latter are typically
formulated as exact statements. The
law of electro-magnets, or Archimedes'
law of floating bodies, or the law of
gravitation may be considered for prac-
tical purposes as absolute truths. A
statutory enactment, for instance, could
have no effect upon their operation.
But economic laws are much more diffi-
cult to state and much less certain.
They deal, not with universal forces as
power, heat, light, magnetism, electric-
ity and gravity, but with social tenden-
cies depending upon the behavior of
individual persons. A statutory enact-
ment can have some effect upon such
laws because a statute can cbange human
behavior to a certain extent. But the
statute does not nullify the economic
law; it simply obstructs its operation.

There are certain economic laws
which govern the making of a wage bar-
gain. Society can set up rules in the
form of statutes to govern such bar-
gains but only up to a certain limit. If
legislatures pass this limit, the statutes
can operate only to obstruct and hinder
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the working out of the economic laws.
So it comes to pass that any solutions
of legal problems regarding wage bar-
gains must recognize the fundamental
principles of valuation agreements.
Thus economics becomes a part of
jurisprudence and the jurist becomes an
economist.

The United States Supreme Court
decided, in Adkins v. Children's Hos-
pital of the District of Columbia, April
9, 1923, that a Minimum Wage Law
for women and children is unconstitu-
tional. Up to this time, minimum wage
laws had been held to be constitutional
by all the state supreme courts that had
considered the question.^ In this case
the supreme court of the District of
Columbia had rendered an adverse de-
cision which was upheld when appeal
was taken to the United States Supreme
Court.

This decision seems to the writer not
only to be correct but also to have un-
usual significance. In it the Court ap-
pears to have arrived at its solution of
the problem hy a resort to economic
principles. It clearly recognizes that
no statute can operate to nullify the
economic laws of valuation as relating
to the wage bargain. It brings out the
seldom-recognized fact that within the
bounds of jurisprudence is an inchoate
evolving body of juristic economic the-
ory apart from, but parallel to, the
systems developed by the economists.

^ The authorities arc collected in the majority
opinion delivered by Mr. Justice Sutherland. See
also T. R. Powell, "The Oregon Minimum-Wage
Caset." 32 Pol. Sci. Quarterly 296.
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The lower court had held that the
minimum wage law of the District of
Columbia was violative of that part of
the Fourteenth Amendment to the
United States Constitution, which reads:

• • • nor shall any State deprive
any person of life, liberty, or property,
without due process of law; nor deny to
any person within its jurisdiction the
equal protection of the laws.^

It was argued that the right of Willie
A. Lyons to contract her labor in any
lawful calling is a property right of
which, if the property right means any-
thing, she cannot be deprived; that the
constitution protects the freedom of
contract with relation to one's business;
that Congress may have power to re-
quire safeguards in conducting danger-
ous occupations that affect the mode of
operation, but cannot provide how much
the employer shall pay the employee for
his services.

The United States Supreme Court
upheld the decision that this particular
Minimum Wage Law violates the con-
stitutional guarantee of freedom of con-
tract. The opinion distinguishes it from
those other decisions upholding maxi-
mum hours of labor laws and other
statutes limiting labor contracts which
have been upheld. It is one thing to
require that employees be paid in cash
or ever- two weeks or that there shall
be factory inspection or to say that ex-
cessive hours are detrimental to health
and therefore may be forbidden. But
it is quite another thing to say that the
employee shall be prevented by law
from making an ordinary business bar-
gain as to the wages be shall receive
during the period of time when work
is permitted by law. The basis for the
restriction of freedom of contract, in
the case of statutes relating to the
modes of payment and fixing of hours,
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is to be found in the police power ot
the state. It is well recognized that
the state has power to protect its sub-
jects against fraud and ill health.

It is the purpose of this paper to work
out a somewhat more elaborate analy-
sis of the wage bargain than was done
in the decision to show that the Court,
in recognizing this difference between
the two sets of considerations in a wage
valuation agreement, was setting forth,
in a somewhat inarticulate way, a funda-
mental economic law.

Analysis of the Wage Bargain

There are six factors in the making
of the wage bargain, namely, ( i ) the
employer; (2) the employee; (3) the
valuable things received by the em-
ployer; (4) the valuable things re-
ceived by the employee; (5) the valua-
tion process, or meeting of the minds
in an agreement regarding the value of
the two sets of things to be exchanged;
(6) the rules which society has made
to govern the making of contracts.
These rules require in general that
there must be competent parties, an
offer and an acceptance, the things ex-
changed must have value, the object
must be legal and there must be reality
of consent. In addition to these gen-
eral rules, certain other special rules
have been set up from time to time by
the different legislatures.

The chart on page 209 attempts to
show briefly the complexity of a modern
wage bargain. In the two parallel col-
umns are listed some of the more im-
portant things in the two sets of con
siderations which are in the minds of
the worker and the employer respec
tively when a wage agreement is made
The whole relation is not revealed in
the pay envelope.

The wage bargain arises out of the
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fact that the employer wants certain
things which the worker can give him
or can help him to get and that the
worker wants certain things which the
employer can give him or can help him
to get. There will be a meeting of the
two minds in a valuation agreement
only when each is satisfied that the
group of valuable things he expects to
get is equal in value to the set of things
he expects to give.

It would be impossible to list all the
considerations in such an agreement.*

The sets of considerations vary widely
with different industries and occupa-
tions. Nevertheless we can say that in
a typical wage bargain, the worker
wants: ( I ) a fair day's pay for a fair
day's work; (2) hours adj'usted to
health demands and need of leisure;
(3) opportunities to take responsibility;
(4) safety on the job; (5) wages at
least equal to the wages of his fellow

' For a complete diacuiiion of the entire let of
considerations on the worker's side, read Whiting
Williams, ffhat't on the Worktr's Mind.

Factors in the Making of a Wage Bargain
There are six factors in the making of a wage bargain:

The employer;
The employee;
The valuable things received by the employer;
The valuable things received by the employee;
The valuation process, or meeting of the minds in an agreement regarding the

the two sets of things to he exchanged;
The rules which society has made to govern the making of contracts.

ralue of

THE WAGE BARGAIN IS THE STRIKING OF A BALANCE
BETWEEN THE TWO OPPOSING SETS OF CONSIDERATIONS

I II
WHAT THE WORKER WANTS WHAT THE EMPLOYER WANTS

I. A fair day's pay for a fair day's work;
i. Hours adjusted to health demands and

need of leisure;
J. Opportunities to take responsibility;
4. Safety on the joh;
5. If a superior warker, he wants a wage

proportioned to production; if an in-
ferior worker, he wants as good a wage
as the majority of his fellow workers;

6. Certainty of employment;
7. Minimum lay-offs;
8. Work which does not fatigue;
9. Work that he enjoys, work that he can

do well;
10. Recognition of good work done;
11. Promotion according to good work and

length of service;
12. Protection against unjust discharge;
13. Good health conditions;
14. Sympathetic understanding by the em-

ployer and his representatives;
1$. Wants a chance to advance in efficiency,

to hecome a more valuahle worker, to
make good on the job, to become more
and more respected as a useful citizen.

1. A fair day's work for a fair day's pay;
2. Greater product per man and higher

quality of work;
] . More responsible workers;
4. More careful workers;
5. Scientific methods of wage payment based

upon what each worker actually pro-
duces ;

6. Certainty that the product will be sold;
7. Low labor turnover;
8. Strong, efficient workers;
9. Workers' interest in the business;

10. Industrial good-will;
11. Wants the men he has developed to be

loyal and stay in the business;
II. Protection against unjust demands of

workers;
13. Smooth running organization;
14. Good discipline;
15. Wants the business to grow, to be pros-

perous, to become widely known, to
become of greater service to society.
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workers; (6) certainty of employment;
(7) minimum lay-offs; (8) work which
does not fatigue; (9) work that he
likes to do; (10) recognition of good
work done; (11) promotion according
to good work and length of service;
(12) protection against unjust dis-
charge; (13) good health conditions;
(14) sympathetic understanding by the
employer and his representatives; (15)
a chance to advance in efficiency, to be-
come a more valuable worker, to make
good on the job, to become more and
more respected as a useful citizen. He
also wants to save for old age and pro-
vide for his family. His whole life is
wrapped up in his job.

On the other hand, the employer's,
set of considerations is somewhat sim-
ilar. Some of the things which he
wants are: ( i ) a fair day's work for
a fair day's pay; (2) greater product
per man and higher quality of work;
(3) more responsible workers; (4)
more careful workers; (5) wages based
upon what each man is actually produc-
ing; (6) certainty that the product will
be sold; (7) low labor turnover; (8)
strong, efficient workers; (9) workers'
interest in the business; (10) industrial
good-will; (11) continued loyalty of
the workers; (12) protection against
unjust demands of the workers; (13)
smoothly running organization; (14)
good discipline; (15) progress in build-
ing up the business and in widening its
sphere of usefulness to society. His life
also is wrapped up in his work.

The Court seemed to be saying that
in the making of wage bargains, there
are two different fields of thought,
namely, ( i ) considerations in regard
to the things exchanged, such as hours,
labor conditions, safety, certainty of em-
ployment, interest in the work, health
conditions, personal associations, the
future in the work, methods of wage

payment, and so forth, and (2) strik-
ing a valuation agreement in regard to
the two groups of things exchanged.
It would appear as though the Court
were setting up a rule that the exercise
of the police power of the state does
not interfere with the doctrine of free-
dom of contract when it seeks to regu-
late the details of the things to be ex-
changed in a wage bargain but that it
does interfere with that doctrine when
it attempts to fix minimum wages be-
cause the wage agreement is the meet-
ing of the minds itself, or the place
where the inequalities between the
things to be exchanged are equalized.
The Court evidently felt that if the doc-
trine of freedom of contract is to be
preserved, there must be a zone of con-
siderations, namely, considerations of
valuation, left free from statutory in-
terference.*

This theory appears to be expressed
in the following passages from the de-
cision :

There is, of course, no such thing as
absolute freedom of contract. It is sub-
ject to a great variety of restraints.
* * * It will be helpful * • •
to review some of the decisions where the
interference has been upheld and consider
the grounds upon which they rest:

1I) Those dealing with statutes fixing
rates and charges to be exacted by busi-
nesses impressed with a public interest.
* * * In the case at bar the statute
does not depend upon the existence of a
public interest in any business to be af-
fected, and this class of cases may be laid
aside as inapplicable.

(2) Statutes relating to contracts for
the performance of public work. * * •
We may * * * in like manner dis-
miss these decisions from consideration as
inapplicable.

(3) Statutes prescribing the character,

* This economic doctrine seems to be implied
in the final paragraphs of Samuel Williston, "Free-
dom of Contract," 6, Cornell Lavi Quarterly, 379-
380.
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methods and time for payment of wages.
* * * In none of the statutes thus
sustained was the liberty of the employer
or employee to fix the amount of wages
the one was willing to pay and the other
was willing to receive interfered with.
* * * in no sense can they be said to
be, or to furnish a precedent for, wage-
fixing statutes.

(4) Statutes fixing hours of labor.
* * * In Holden v. Hardy, 169
U. S. 366, • • * This statute was
sustained as a legitimate exercise of the
police power. * * * In Bunting v.
Oregon, 243 U. S. 426, a state statute
forbidding the employment of any person
in any mill, factory or manufacturing
establishment more than ten hours in any
one day, and providing payment for over-
time not exceeding three hours in any one
day at the rate of time and a half of the
regular wage, was sustained on the
ground that, since the State Legislature
and State Supreme Court had found such
a law necessary for the preservation of
the health of employees in these industries,
this court would accept their judgment in
the absence of facts to support the con-
trary conclusion. The law was attacked
on the ground that it constituted an at-
tempt to fix wages, but that contention
was rejected and the law sustained as a
reasonable regulation of hours of service.

* * * In the Muller case (Muller v.
Oregon, 2o8 U. S. 412) the validity of
an Oregon statute, forbidding the em-
ployment of any female in certain indus-
tries more than ten hours during any one
day was upheld.

The essential characteristics of the
statute now under consideration, which
differentiate it from the laws fixing hours
of labor, will be made to appear as we
proceed. It is sufficient now to point out
that the latter [hours of labor statutes]
as well as the statutes mentioned under
paragraph (3) [statutes specifying char-
acter of work, methods, and times of
payment], deal with the incidents of the
employment having no necessary effect
upon the heart of the contract, that is,
the amount of wages to be paid and re-
ceived.

A law forbidding work to continue be-
yond a certain number of hours leaves
the parties free to contract about wages

and thereby equalize whatever additional
burdens may be imposed upon the em-
ployer as a result of the restrictions as to
hours, by an adjustment in respect of the
amount of wages.

If now, » * » Yye examine and
analyze the statute in question, we shall
see that it differs from them [the four
types of statutes held to be constitutional]
in every material respect. * * * It
has nothing to do with the character,
methods or periods of wage payments. It
does not prescribe hours of labor or con-
ditions under which labor is to be done.

• * « * • » » » « »

It is simply and exclusively a price-fix-
ing law, confined to adult women (for
we are not now considering the provisions
relating to minors), who are legally as
capable of contracting for themselves as
men. It forbids two parties having equal
capacity—under penalties as to the em-
ployer—to freely contract with one an-
other in respect to the price for which
one shall render service to the other in a
purely private employment where both
are willing, perhaps anxious, to agree,
even though the consequence may be to
oblige one to surrender a desirable en-
gagement and the other to dispense with
the services of a desirable employee.

The Minimum Wage Law of the
District of Columbia whose constitution-
ality was being called into question, was
a statute giving power to a board

to ascertain and declare in the manner
hereinafter provided » • * stand-
ards of minimum wages for women in
any occupation » * « and what
wages are adequate to supply the neces-
sary cost of living to any such women
workers to maintain them in good health
and to protect their morals.

On these points the Court said:
What is sufficient to supply the neces-

sary cost of living for a woman worker
and maintain her in good health and pro-
tect her morals is obviously not a precise
and unvarying sum—not even approxi-
mately so. The amount will depend upon
a variety of circumstances. * • *
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To those who practice economy, a given
sum will afford comfort, while to those
of a contrary habit the same sum will be
wholly inadequate. The cooperative
economies of the family group are not
taken into account.

The relation between earnings and
morals is not capable of standardization.
I t cannot be shown that highly paid
women safeguard their morals more care-
fully than those who are poorly paid.

The Court also significantly points
out:

No distinction can be made between
women who work for others and those
who do not.

This is saying in reality that if a stat-
ute can establish a minimum price at
which a person can sell her services and
at which the purchaser can buy such
services in the employer-employee rela-
tion, it may just as well be applied
where a person sells labor and services
embodied in some tangible product as
in such cases as those of a dressmaker,
or a tailor, or a caterer. The minimum
wage law is simply a sumptuary law.

The Court cited some of the orders
of the Commission operating under the
law to illustrate the difficulty of estab-
lishing a practical minimum wage upon
any basis of fact.

This uncertainty of the statutory
standard is demonstrated by a considera-
tion of certain orders of the board already
made. These orders fix the sum to be
paid to a woman employed in a place
where food is served or in a mercantile
establishment at $16.50 per week; in a
printing establishment, at $15.50 per
week; and in a laundry at $15 per week,
with a provision reducing this to $9 in
the case of a beginner. If a woman em-
ployed to serve food requires a minimum
of $16.50 per week, it is hard to under-
stand how the same woman working in a
printing establishment or in a laundry is
to get on with an income lessened by from
$1 to $7.50 per week. The board prob-

ably found it impossible to follow the
indefinite standard of the statute and
brought other and different factors into
'the problem; and this goes far in the
direction of demonstrating the fatal un-
certainty of the act, an infirmity which,
in our opinion, plainly exists.

T h e opinion states fur ther :

The law takes account of the necessi-
ties of only one party to the contract. It
ignores the necessities of the employer by
compelling him to pay not less than a
certain sum, not only whether the em-
ployee is capable of earning it, but irre-
spective of the ability of the business to
sustain the burden, generously leaving
him, of course, the privilege of abandon-
ing his business as an alternative for going
on at a loss. Within the limits of the
minimum sum, he is precluded, under
penalty of fine and imprisonment, from
adjusting compensation to the different
merits of his employees. It compels him
to pay at least the sum fixed in any
event, because the employee needs it, but
requires no service of equivalent value
from the employee.

To the extent that the sum fixed ex-
ceeds the fair value of the services ren-
dered, it amounts to a compulsory exac-
tion from the employer for the support
of a partially indigent person, for whose
condition there rests upon him no peculiar
responsibility, and therefore, in effect,
arbitrarily shifts to his shoulders a burden
which, if it belongs to anybody, belongs
to society as a whole.

Notice this very significant passage
from the opinion:

The feature of this statute which, per-
haps more than any other, puts upon it
the stamp of invalidity is that it exacts
from the employer an arbitrary payment
for a purpose and upon a basis having no
causal connection with his business, or
the contract or the work the employee
engages to do. • • •

The moral requirement implicit in
every contract of employment, viz., that
the amount to be paid and the service to
be rendered shall bear to each other some
relation of just equivalence is completely
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ignored. * * * A statute which
prescribes payment « • • solely
with relation to circumstances apart from
the contract of employment, the business
affected by it and the work done under
it, is so clearly the product of a naked
arbitrary exercise of power that it can-
not be allowed to stand under the Con-
stitution of the United States.

In answer to the argument that great
benefits have resulted from the opera-
tion of such statutes, not alone in the
District of Columbia, but in several
states where they have been in force,
the opinion says:

We cannot close our eyes to the
notorious fact that earnings everywhere
in all occupations have greatly increased
—not alone in states where the minimum
wage law obtains but in the country
generally—quite as much or more among
men as among women and in occupations
outside the reach of the law as in those
governed by it. No real test of the eco-
nomic value of the law can be had during
periods of maximum employment, when
general causes keep wages up to or above
the minimum; that will come in periods
of depression and struggle for employ-
ment when the efficient will be employed
at the minimum rate while the less
capable may not be employed at all.

Finally the Court pointed out the in-
evitable corollary of the power to fix
a minimum wage which is the power to
fix a maximum wage:

Finally, it may be said that if, in the
interest of the public welfare, the police
power may be invoked to justify the fixing
of a minimum wage, it may, when the
public welfare is thought to require it,
be invoked to justify a maximum wage.
The power to fix high wages connotes,
by like course of reasoning, the power to
fix low wages. * • * If, for exam-
ple, in the opinion of future lawmakers,
wages in the building trades shall become
so high as to preclude people of ordinary
means from building and owning homes,
an authority which sustains the minimum
wages will be invoked to support a maxi-
mum wage for building laborers and

artisans, and the same argument which
has been here urged to strip the employer
of his constitutional liberty of contract in
one direction will be utilized to strip the
employee of his constitutional liberty of
contract in the opposite direction. A
wrong decision does not end with itself ;
it is a precedent, and, with the swing of
sentiment, its bad influence may run from
one extremity of the arc to the other.

Thus, the Supreme Court of the
United States was forced to the eco-
nomic solution which is the ultimate one.
The answer to the question of what is
meant by equal protection of the laws
is found in the economics of value and
the principles of the distribution of
wealth. The word equal here implies
comparisons in value. The answer to
the question of what is meant by free-
dom of contract is ultimately an eco-
nomic answer. The meeting of the
minds in the offer and acceptance im-
plies valuation. The subject-matter of
a contract is something of value and the
consideration is a valuable considera-
tion. The execution or the breach of a
contract is in terms of value and valu-
able things. When the Court in discuss-
ing the Minimum Wage Law empha-
sized the point that the moral require-
ment in every contract is that the
amount to be paid and the service to
be rendered shall bear to each other
some relation of just equivalence, eco-
nomic reasoning was being used. These
five justices who concurred in the opin-
ion saw plainly that resort to legal
precedent could not accomplish much in
this problem.

The reasoning is clear. The five jus-
tices realized that it is uneconomic to
attempt to determine wages upon the
basis of a standard of living. They
apparently felt that a sumptuary law is
a violation of economic principles and
that the theory of the Minimum Wage
Law if carried out to its full extent
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would result in a restriction of the con-
stitutional guarantee of freedom of
contract.^

The case reveals a phase of the con-
flict between socialism and individual-
ism. Socialism would pay each member
of society what he needs regardless of
what his services are worth. Individ-
ualism pays each worker what his ser-
vices are worth as a result, on the one
hand, of what the worker is willing to
take, and, on the other hand, of what
the employer is willing to give in view
of the anticipated market price of the
things to be created by the services of
the worker. The first theory, if put
into complete operation, would result in
state pensions for the idle. The second
theory encourages individual initiative
and results in increased production. It
tends to eliminate the unfit and ineffi-
cient.

Chief Justice Taft did not agree with
the opinion of the Court. In his dis-
senting opinion he objects to the appli-
cation of economic reasoning to deter-
mine a boundary line beyond which the
exercise of the police power of the state
becomes an invasion of the guarantee
of liberty under the Fifth and Four-
teenth Amendments. Although he ad-
mitted that the problem involved eco-
nomic issues, he maintained:

But it is not the function of this Cniirt
to hold cona;ressional acts invalid simply
because they are passed to carry out eco-
nomic views which the Court believes to
be unwise or unsound.

He cites a line of cases upholding
laws of the type that limit hours of
work and standardize working condi-
tions to prove that a Minimum Wage

' On the doctrine of Freedom of Contract and
its developn»ent, see Pound, "Liberty of Contract,"
i8, Yale LavJ Journal, 454; reprinted in part in
Wigmore et al. Rational Basis of Legal Institu-
tions, 1923, p. 1Z4.

Law should be held constitutional. In
answer to the Court's distinction be-
tween the two classes of statutes, he
sa'ys:

I regret to be at variance with the
Court as to the substance of this distinc-
tion. * • * I do not feel • • *
that either on the basis of reasoning, ex-
perience or authority, the boundary of
the police power should be drawn to in-
clude maximum hours and exclude a
minimum wage. * * * In absolute
freedom of contract the one term is as
important as the other, for both enter
equally into the consideration given and
received, a restriction as to one is not any
greater in essence than the other, and is
of the same kind. One is the multiplier
and the other the multiplicand. * • •
With deference to the very able opinion
of the Court and my brethren who concur
in it, it appears to me to exaggerate the
importance of the wage term of the con-
tract of employment as more inviolate
than its other tenns. Its conclusion
seems influenced by the fear that the con-
cession of the power to impose a minimum
wage must carry with it a concession of
the power to tix a maximum wage.

We might grant Chief Justice Taft's
argument that to declare a Minimum
Wage Law constitutional would not
necessarily carry with it the power to
fix a maximum wage and yet find that
much of the remaining reasoning is in
conflict with economic laws. It appears
that his contentions lose much of their
force because of the followmg points

1. He objects to the use of economic
reasoning to work out the economic
problem of the point at which the ex-
ercise of the state's police power inter-
feres with the freedom of contract.

2. In his arguments he is not greatly
concerned with the very important point
upon which the Court's decision seems
to be based, namely, that the Minimum
Wage Law of the District of Columbia
interfered with the meeting of the minds
in a labor valuation agreement by e\-
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acting from the employer an arbitrary
payment for a purpose and upon a basis
having no causal connection with this
business or the contract or the work the
employee engages to do.

3. He refuses to recognize the two
different zones of thought in the mak-
ing of a wage bargain and that while
hours, labor conditions, safety devices,
and so forth, are mere details of the
things to be exchanged, the meeting of
the minds in the process of valuation is
the contract itself.

4. He is more interested in carefully
examining past decisions of the courts
to find his solution than he is in facing
the economic issue as it really is. By
the justices of the majority opinion,
economic principles were given equal
weight with principles of jurisprudence.
It ought to be clearly seen that where
legal theory conflicts with economic
laws, the economic laws must inevitably
prevail.

5. A sale of something produced by
labor is not very different from the sale
of the labor itself, except that in the
latter case the worker must go to the
place where he sells his labor. When
a person markets his own product the
two become practically the same. Yet
it has been impossible in the past to fix
prices of commodities by statute except
for emergency periods.

6. The freedom of the meeting of
the minds in a valuation agreement in
regard to the things exchanged in a con-
tract, which is guaranteed under the
Constitution, can be surrendered by
workers who desire to do so, in a per-
fectly economic way. by joining labor
unions and applying the recognized prin-
ciple of collective bargaining. Further-
more, we have seen that the labor union,
where its wage rates have been set
above those fixed by governmental
hoards, will not hesitate to ignore the

governmental rate and attempt to use
its economic power to enforce its de-
mands. The principle of the Minimum
Wage Law might even go so far as to
interfere with the freedom of contract
now enjoyed by the labor union itself

Up to this point it has not appeared
that there is any serious weakness in
the decision. But we have yet to note
a few points set forth by Justice Holmes
who also dissented from the opinion of
the Supreme Court. He said in part:

The question in this case is the bioad
one, whether Congress can establish
minimum wages for women in the Dis-
trict of Columbia with due provision for
special circumstances, or whether we must
say that Congress has no power to meddle
with the matter at all. To me • • •
the power of Congjress seems absolutely
free from doubt. * * • I agree, of
course, that a law answering the fore-
going requirements might be invalidated
by specific provisions of the Constitution.
For instance, it might take private prop-
erty without just compensation. But in
the present instance the only objection
that can be urged is found within the
vague contours of the Fifth Amendment,
prohibiting the depriving any person of
liberty or property without due process
of law. * • •

The earlier decisions upon the same
words in the Fourteenth Amendment
began within our memory and went no
further than an unpretentious assertion
of the liberty to follow ordinary callings.
Iyater that innocuous generality was ex-
panded into the dogma Liberty of Con-
tract. Contract is not specifically men-
tioned in the text we have to construe.

Justice Holmes then cites several
cases where other restrictive laws and
rulings have been upheld that seem to
him to have interfered with liberty of
contract quite as seriously as the Mini-
mum Wage Law. Most of these cases
which he cites do not involve the valua-
tion process in the meeting of the minds
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in a contract, but there is one statute
that docs this. This is the usury law.

He also objects, in a line of reason-
ing similar to that presented by Chief
Justice Taft, to the line of demarcation
set by the Court between wages and
hours in the wage contract. He says:

• • * I perceive no difference in
the kind or degree of interference with
liberty, the only matter with which we
have any concern, between the one case
and the other. The bargain is equally
affected whichever half you regulate.

But wages and hours are not the two
halves of a wage bargain. Here he
overlooks the economic distinction that
when a statute seeks to regulate hours
it is regulating only one of the details
of the things to be exchanged and that
when a law seeks to regulate price, it
interferes with the valuation process
itself.

He continues:
This statute does not compel anybody

to pay anything. It simply forbids em-
ployment at rates below those fixed as
the minimum requirement of health and
rig^t living. It is safe to assume that
women will not be employed at even the
lowest wages unless they earn them or
unless the employer's business can sustain
the burden.

This is what actually happened. Wil-
lie A. Lyons lost her position because
of the Minimum Wage Law and a man
was employed to take her place at a
lower wage because the law did not ap-
ply to the employment of men.

Finally Justice Holmes points out
that although the criterion of constitu-
tionality is not whether we believe the
law is for the public good or not, yet

the minimum wage legislation of Great
Britain, Victoria, and some of the
American states has apparently been
based upon such a belief. He mentions
a large collection of documents, in the
possession of the Court, submitted to
show that such a belief may be reason-
ably held. He then remarks that if a
legislature should adopt the opinion that
"freedom of contract is a misnomer as
applied to a contract between an em-
ployer and an ordinary individual em-
ployee," and the opinion that industrial
peace was best attained by a tribunal
for fixing minimum wages in industrial
disputes, he could not contradict such
opinions or deny that the end to be at-
tained justified restrictive legislation
quite as adequately as beliefs concerning
Sunday or theories about usury.

In other words, when he cites the
usury laws he seems to be saying that
if usury laws are constitutional, the
Minimum Wage Law should be held
constitutional, because it interferes with
the valuation process in a similar way
to that in which a usury law interferes
in a loan contract.

It seems to the writer that the entire
issue narrows down to this point. If
it is true, as Justice Holmes appears to
contend, that the theory of a usury law
is the same as the theory of the Mini-
mum Wage Law of the District of
Columbia, then, since usury laws are
constitutional,' it should follow that
such a minimum wage law is constitu-
tional.

During the progress of the Minimum
Wage case a brief was presented to the
Supreme Court ^ setting forth the argu-

*The constitutionality of usury laws is well
fettled. See Otis v. Parker. i«7 U. S. 606; PoUak
V. Farmers Loan and Trust Company] 158 U. S.
ioi, <17; Flint River Steamboat Co. v. Foster,
5 Ga. 194; Byers v. Commonwealth, 43 Pa. 89;
Grifj^th V. Conn, aig U. S. 563; Engel v. O'Malley,
219 U. S. 12S; State f>. Sherman, iS Wyo. 169, 105

Pac. 299; Calhoun Co. Sup. v. Galbraith, 99 U S.
214..

' Supreme Court of the United States, No. 795,
Adkins V. Children's Hospital of the District of
Columbia, Supplemental Brief of Amici Curiae,
Fred M. Wilcox, Chairman Industrial Commission
of Wisconsin.
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ment that the position taken by the
lower court was fundamentally wrong
if the provisions and the doctrines of
the state usury laws are correct. The
brief declares that every argument ad-
vanced by the decision of the trial court
against the legality of the Minimum
Wage Law is equally applicable to the
usury law.

Now the two theories may be the
same in jurisprudence; they certainly
are not the same in economics. More-
over the final solution of this question
must be an economic solution. A usury
law interferes with the meeting of the
minds in a loan bargain from an en-
tirely different theory from the theory
of the Minimum Wage Law of the
District of Columbia which proceeds
upon the notion that the employer must
pay a so-called living wage regardless
of what the services of the worker are
worth. The theory of a usury law is
that where one of the parties to a loan
contract is in such a necessitous condi-
tion that he can be easily taken advan-
tage of, or if the free interplay of eco-
nomic forces has been hindered in a
way that can be remedied, then govern-
ment is justified in taking measures to
put the two parties upon more equal
bargaining positions by price-fixing.'
In other words, the theory of the usury
law is that it attempts to change the
conditions in a loan bargain in order
to promote greater freedom of contract,
while the Minimum Wage Law in ques-
tion aimed to restrict the situation and
force the employer to pay a so-called

* McArthur v. Schenck, 31 Wis. 673, p. 676;
Chapman v. State, 5 Oreg. 432; State v. Griffith,
83 Conn. I, 74 Atl. io6g; Southern L. Ins. v.
Packer, 17 N. Y. 51, 53.

• The economic theory of usury laws is admirably
set forth in Alfred Marshall, Principle! of Eco-
nomicj, Jtb Ed. Bk. VI, ch. vi, p. 584; F. W.
Taussig, Principles of Economics, Vol. II, ch. xl, p.
35; C. J. Bullock, Introduction lo tht Study of

living wage. The two theories arc in-
compatible.

It is not material to this problem to
object that the old usury laws do not
work, that they do more harm than
good, that they violate economic prin-
ciples in their operation and that they
are a dead letter. It is true that these
old general blanket statutory maximums
actually operated in the majority of
cases to obstruct and hinder the free
interplay of economic forces. But the
theory of the usury laws is sound eco-
nomics.* Jeremy Bentham" never
proved that the theory was wrong; he
merely showed that the laws did not
effectively carry out the theory and that
they were powerless to control the mar-
ket rate of pure interest on business
loans. We are just now beginning to
find out how to put this theory into
practical operation. Some 20 states
have enacted the Uniform Smali Loan
Law which is a really effective instru-
ment for putting into practice the or-
iginal theory of the usury laws. In
every state where it has been properly
set up, it has met with remarkable suc-
cess in eliminating the loan sh?.rk evil,
thus finally attaining after many gen-
erations what the original framers of
the usury laws intended they should ac-
complish.**

Conclusion

Upon the basis of the foregoing con-
siderations, it seems to the writer that
the recent Minimum Wage Law deci-
sion, by a final resort to economic prin-

Economics, p. 435; Irving Fisher, Elementary Prin-
ciples of Economics, pp. 394-396.

•" Bentham's position was set forth in his Letters
in Defense of Usury, 1787.

" On the progress made in eliminating the loan
shark evil by th; Uniform Small Loan Law, tee
the bulletins of the Legal Reform Bureau, 135
Broadway, New York City; «nd the report! of
the Russell Sage Foundation, 130 E. sznd St.,
New York City.
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ciples, inarticulately sets forth the fol-
lowing rules:

1. There must be no interference by
the police power of a state, with the
freedom of contract, that is, with the
free meeting of the minds of the parties
in making a valuation agreement re-
garding the things to be exchanged.

2. If the parties are upon a reason-
ably equal footing as to relative power
to bargain, this rule is free from quali-
fication, but;

3. The framers of the Constitution
and the framers of the Fifth and P'our-
teenth Amendments, out of which grew
the doctrine of freedom of contract,
knew of the abridgment ^̂  of the right
of freedom of contract which is em-
bodied in the theory of the usury laws,
namely, that where one of the parties
to a loan contract is in such a necessitous
situation that he can be easily taken ad-
vantage of, or if the free interplay of
economic forces has been hindered in a
way that can be remedied, then the Gov-
ernment is justified in providing a rem-
edv by price fixing.

^^ Pollak V. Farmers Loan and Trust Co., 158
r . S. 6oi. 1̂ 27, and cases in footnote 6 above. I
am indebted to Mr. Reginald H. Smith, of the
Boston Bar, for suggesting this point.

(The following rule seems to be the
one upon which the Minimum Wage
Law was declared unconstitutional.
Right here is shown the basic difference
between the Minimum Wage Law of
the District of Columbia and the usury
laws.)

4. But the price fixing must not be on
the basis of the needs of the parties.
It must be an attempt to find out what
would be the true price if the parties
were upon equal bargaining positions
and if there were reasonably free inter-
play of economic forces of supply and
demand to determine the price in the
market.

In the light of these formulations
it would then appear that if in the
future, a minimum wage law should
come up to be tried for constitutionality,
which law is administered by a tribunal
or board which attempts to set mini-
mum wages, not on the basis of needs
or standards of living, but upon the
basis of what would be fair as compared
with wages in other lines of work and
also with wages in the same line of work
and in accordance with the foregoing
principle, it might be declared, by eco-
nomic reasoning, to be in harmony with
the doctrine of Freedom of Contract.






